[bookmark: _GoBack]Committee on Civil and Human Rights 
Jayasri Ganapathy, Senior Legislative Counsel 
Wiam Diouri, Policy Analyst 
Jack Kern, Senior Finance Analyst 



[image: ]
 
  
THE COUNCIL OF THE CITY OF NEW YORK
COMMITTEE REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION
Andrea Vazquez, Legislative Director
Rachel Cordero, Deputy Director, Governmental Affairs


COMMITTEE ON CIVIL AND HUMAN RIGHTS
Hon. Nantasha Williams, Chair 


April 27, 2022


	INT. NO.: 134-A
	By Council Members Williams, Brannan and Farías

	TITLE:                                                                                           




	A local law to amend the administrative code of the city of New York, in relation to the employers required to post minimum and maximum salary information

	ADMINISTRATIVE CODE:
	Amends 8-107(32)





INTRODUCTION
On April 27, 2022, the Committee on Civil and Human Rights (the Committee), chaired by Council Member Nantasha Williams, will hold a vote on Int. No. 134-A, a local law in relation to the employers required to post minimum and maximum salary information. On April 5, 2022 the Committee heard a previous version of this bill, Int. 134, which would amend Local Law 32 for the year 2022. Those invited to testify included representatives from the New York City Commission on Human Rights (CCHR), advocacy and community organizations, and members of the public. This testimony was used to advise amendments to the bill.
BACKGROUND
The Wage Gap in the United States
The wage gap represents the discrepancy in wages between men and women,[footnoteRef:1] which is the average difference between the pay, or wages, for men and women in the workforce.[footnoteRef:2] The median annual earnings of full-time, year-round workers is the most common measure for calculating the gender wage gap.[footnoteRef:3] Additionally, intersectional identities, including race, affect the wage gap.[footnoteRef:4] The Pew Research Center (“Pew”) found that, in 2015, among both full- and part-time workers in the United States (U.S.), Black people earned just 75 percent as much as whites in median hourly earnings and women earned 83 percent as much as men.[footnoteRef:5] According to the Institute for Women’s Policy Research, the gender wage gap in weekly earnings for full-time workers in the U.S. increased between 2017 and 2018.[footnoteRef:6] Pew’s research shows that this data has changed very little over the years as the gender wage gap held steady in 2020, with women earning 84% of what men earned.[footnoteRef:7] [1:  Also known as the “gender pay gap.”]  [2:  Elise Gould, et al, What is the Gender Pay Gap and is it Real? Economic Policy Institute. (Oct. 20, 2016)
Available at https://www.epi.org/publication/what-is-the-gender-pay-gap-and-is-it-real/. ]  [3:  U.S. Dep’t of Labor. Facts Over Time-Earnings and Ratios. (1960-2020) Available at: https://www.dol.gov/agencies/wb/data/facts-over-time.]  [4:  Eileen Patten. Pew Research Center. Racial, Gender Wage Gaps Persist in U.S. Despite Some Progress. (July 1, 2016) Available at https://www.pewresearch.org/fact-tank/2016/07/01/racial-gender-wage-gaps-persist-in-u-s-despite-some-progress/]  [5:  Id.]  [6:  In 2018, the Institute reported that the ratio of women’s to men’s median weekly full-time earning was 81.1 percent, leaving a wage gap of 18.9 percent. Institute for Women’s Policy Research, The Gender Wage Gap: 2018-Earnings Differences by Race and Ethnicity, (Mar. 2018) Available at https://iwpr.org/wp-content/uploads/2019/03/C478_Gender-Wage-Gap-in-2018.pdf. ]  [7:  Notably, data has not yet been made available for 2021 and the impact of the coronavirus fueled economic downturn. Amanda Barroso and Anna Brown. Pew Research Center. Gender Pay Gap in U.S. Held Steady in 2020. (May 25, 2021) Available at https://www.pewresearch.org/fact-tank/2021/05/25/gender-pay-gap-facts/. ] 

Despite efforts to narrow the gender pay gap since the 1960s, a woman working full-time in the U.S. still earns only a percentage of what a typical man earns in a year. Although the pay gap is narrower in New York State, at 88 percent, it results in a difference in the median annual income between women and men working full-time.[footnoteRef:8] Women in New York earn approximately $10,157 less than men each year.[footnoteRef:9]   [8:  Azi Paybarah. New York Times. What Women in New York Earn Compared With Men. (April 2, 2019) Available at https://www.nytimes.com/2019/04/02/nyregion/newyorktoday/nyc-news-women-equal-pay-day.html.]  [9:  PowHer New York. FACT SHEET: Salary Range Transparency Legislation. (May 7, 2021) Available at https://www.powherny.org/2021/05/07/fact-sheet-salary-range-transparency-legislation/.] 

i. Factors Affecting the Gender Wage Gap
	Some of the factors driving the gender wage gap include: labor force participation; occupational title differences (for similar work); education; labor force experience and hours worked; gender differences in formal job training and retention; the impact of gender on the division of labor and on family caregiving; occupations and industries; and labor market discrimination.[footnoteRef:10] In addition to these factors, structural barriers to women’s progress and enduring social attitudes about a “woman’s place” contribute heavily to lower pay for women.[footnoteRef:11] [10:  Francine D. Blau and Lawrence M. Kahn, The Gender Wage Gap: Extend, Trends and Explanations. (National Bureau of Economic Research Working Paper 21913, Jan. 2016), https://www.nber.org/papers/w21913.pdf.]  [11:  Sarah Jane Glynn, Center for American Progress. Explaining the Gender Wage Gap, May 19, 2014. Available at https://www.americanprogress.org/issues/economy/reports/2014/05/19/90039/explaining-the-gender-wage-gap/. ] 

Despite the abovementioned factors, progress has been made in addressing some of the underlying issues that lead to the gender wage gap since World War II.[footnoteRef:12] For example, women are now more likely to have a bachelor’s degree than men,[footnoteRef:13] a trend which has seen women’s participation in the U.S. labor force increase dramatically.[footnoteRef:14] However, most of the contributing underlying causes have been difficult to alleviate, allowing the gender wage gap to persist.[footnoteRef:15]  [12:  Blau supra at 11.  ]  [13:  Nolan Feeney, TIME. Women are Now More Likely to Have a College Degree (Oct. 7, 2015) Available at e. ]  [14:  Blau supra.]  [15:  Nikki Graf, et al., Pew Research Center. The Narrowing, But Persistent, Gender Gap in Pay. (Mar. 22, 2019) Available at https://www.pewresearch.org/fact-tank/2019/03/22/gender-pay-gap-facts/. ] 

It is apparent that the gender wage gap is more acute for women of color. For example, the median weekly earnings for Hispanic women were 61.6 percent, and for Black women 65.3 percent, of White men’s earnings in 2018.[footnoteRef:16] In 2021, the American Association of University Women (AAUW) published a report comparing the annual earnings of white men working full-time year-round, to women belonging to different racial groups, across the U.S.[footnoteRef:17] In this report, based on Census data, AAUW found that overall women were paid 83 cents to every dollar a man earned. However, while the wage gap for White women working in the U.S. was 79 percent, the wage gap for Black women was 64 percent, 57 percent for Latinas, and 82 percent for Asian women.[footnoteRef:18] Further, according to a report by the NYC Commission on Gender Equity (CGE), in New York City, a white woman working full-time earns 84 cents for every dollar a white man earns while a Hispanic woman working full-time earns 46 cents; an African American woman earns 55 cents; and an Asian woman earns about 63 cents.[footnoteRef:19] [16:  Id. ]  [17:  American Association of University Women. The Simple Truth About the Gender Pay Gap: 2021 Update. (2021) Available at https://www.aauw.org/app/uploads/2021/09/AAUW_SimpleTruth_2021_-fall_update.pdf.]  [18:  Id. Notably, this report indicated that its results did not reflect the impact of unemployment on the racial and gender wage gap. While the share of men who are employed full-time fell from 52.2 percent in 2019 to 46.1 percent in 2020, the share of women who are employed full-time fell from 38.2 percent to 33.5 percent. As the people most likely to be unemployed are women with the lowest wages, the pay data reflects a narrower pay gap rather than progress towards pay equity.]  [19:  New York City Commission on Gender Equity. Leveling the Playing Field: Best Practices for Gender Pay Equity in the Workplace. (Feb. 2018) Available at https://www1.nyc.gov/assets/genderequity/downloads/pdf/Pay-Equity-Brochure.pdf.] 

	For Lesbian, Gay, Bisexual, Transgender and Queer (LGBTQ) individuals who have secured a job, a 2018 survey showed that they make less money than non-LGBTQ people on average, with more than half of LGBTQ respondents reporting wages of less than $50,000 annually.[footnoteRef:20] Meanwhile, the National Women’s Law Center reports that transgender women’s wages fall by nearly a third after they transition.[footnoteRef:21] [20:  Miranda Marquit. Student Loan Hero. Survey: 60% of LGBTQ Student Borrowers Regret Taking Out Student Loans. (Dec. 3, 2018) Available at https://studentloanhero.com/featured/survey-lgbtq-student-borrowers-regret-loans/. Notably, a gender wage gap exists even among same-sex couples. A 2013 report by the Williams Institute found that women in same-sex couples have a median personal income of $38,000 compared to $47,000 for men in same-sex couples. M.V. Lee Badgett, et. al., The Williams Institute. New Patterns of Poverty in the Lesbian, Gay, and Bisexual Community. (June 2013) Available at https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGB-Poverty-Update-Jun-2013.pdf. ]  [21:  National Women’s Law Center. The Wage Gap: the Who, How, Why, and What to Do. (Apr. 2016) Available at https://nwlc.org/wp-content/uploads/2016/04/The-Wage-Gap-The-Who-How-Why-and-What-to-Do-1.pdf. ] 

ii. The Gender Wage Gap in New York City
Renewed focus on closing the gender wage gap has led many states, including New York, to pass legislation strengthening equal pay provisions by targeting some of the factors that perpetuate the gender pay gap. The state of New York has one of the smallest wage gaps among men and women in the nation, with women earning 88 cents to a man’s dollar when comparing annual median earnings.[footnoteRef:22] Yet, this gap still represents a significant difference in earnings within the state and city.[footnoteRef:23] For example, 88 cents to the dollar means that women annually earn $48,901 in comparison to the $55,636 men earn.[footnoteRef:24] [22:  Susan Milligan. U.S. News. States with Largest and Smallest Gender Pay Gap. (April 2, 2019) Available at https://www.usnews.com/news/best-states/articles/2019-04-02/states-with-largest-and-smallest-gender-pay-gap.]  [23:  Id. ]  [24:  Id.] 

In NYC, the wage gap in 2018 was 85.8 percent, with women earning $54,587 to men earning $63,594.[footnoteRef:25] This represents a modest increase from 2016, when the wage gap in the city was 85 percent, and still shows a net difference in almost $10,000 in earnings between the sexes.[footnoteRef:26] [25:  American Association of University Women. The Pay Gap in 25 Major U.S. Cities. (Oct. 3, 2019) Available at https://www.aauw.org/resources/article/pay-gap-in-metro-areas/. Note: City is defined as New York Metropolitan Statistical Area, commonly used in the American Community Survey. ]  [26:  American Association of University Women. U.S. Cities Reveal a Wide Range of Gender and Racial Pay Gaps. (Dec. 11, 2017) Available at https://www.aauw.org/article/u-s-cities-reveal-a-wide-range-of-gender-and-racial-pay-gaps/.] 

Additionally, according to a 2018 report by then-Public Advocate Letitia James, the average salary of women at the top ten majority women NYC agencies[footnoteRef:27] was $10,000 less than the average salary of men at the top ten majority men NYC agencies.[footnoteRef:28] However, the same report found that at some agencies, male and female employees of the same rank or position were paid equally. Furthermore, collective bargaining agreements and civil service examinations can be an effective tool in addressing both wage equity and other issues related to retention and promotion.[footnoteRef:29]  [27:  Dep’t of Ed. Paraprofessionals, Hum. Res. Admin./Dep’t of Soc. Serv., Dep’t of Prob., Dep’t of Ed. Admin., Admin. for Child. Serv., Landmarks Pres. Comm’n, Dep’t for the Aging, Mayor’s Off. of Cont. Serv., Dep’t of Youth and Cmty Dev., Dep’t of Ed. Pedagogical. See Page 5; Public Advocate for the City of New York. Tipping the Scales. Wage and Hiring Inequity in New York City Agencies. (Mar. 2018).]  [28:  Id. Taxi and Limousine Comm’n, Dep’t of Parks and Recreation, Dep’t of Transp., Dep’t of Sanitation, Fire Dep’t, Dep’t of Env’t Prot., Dep’t of Buildings, Police Dep’t, Dep’t of Design and Constr., Fin. Info. Serv. Agency. ]  [29:  Id. at 6.] 

iii. NYC Commission on Gender Equity
	The NYC CGE was codified in September 2016 to study the inequities facing women and girls, including the social and economic challenges individuals face due to gender.[footnoteRef:30] CGE examines and provides resources to address the gender wage gap. One such resource is a guide, released in February 2018, for best practices for gender pay equity in the workplace.[footnoteRef:31] Along with identifying the many benefits of eliminating the gender wage gap, the guide discusses the various employment laws in place to protect workers.[footnoteRef:32] Among the best practices to achieve pay equity, the guide includes using gender neutral language in recruitment materials, eliminating the use of salary history and negotiations when hiring and setting pay, establishing implicit bias training, instituting a name- and gender-blind application process, and utilizing structured interview questions and a diverse interview panel.[footnoteRef:33] In addition to the guide, CGE’s website identifies other resources provided by other City entities to reduce and eliminate the gender wage gap including salary negotiation trainings.[footnoteRef:34] [30:  NYC Commission on Gender Equity. About the Commission on Gender Equity. Available at https://www1.nyc.gov/site/genderequity/about/about.page.]  [31:  NYC Commission on Gender Equity. Leveling the Paying Field: Best Practices for Gender Pay Equity in the Workplace. (2017) Available at https://www1.nyc.gov/assets/genderequity/downloads/pdf/Pay-Equity-Brochure.pdf]  [32:  Id.]  [33:  Id.]  [34:  NYC Commission on Gender Equity. Pay Equity Resources. Available at https://www1.nyc.gov/site/genderequity/economic-equity/pay-equity-resources.page ] 

iv. Pay transparency
One strategy to achieve pay equity is to require pay transparency,[footnoteRef:35] which eliminates the wage gaps that result from sex and race discrimination.[footnoteRef:36] Pay transparency efforts often include at least one of the following strategies: (1) prohibiting employers from asking for salary history before an interview or hiring; (2) requiring employers to publish salary ranges; or (3) allowing the disclosure of current salary and salary history among employees.[footnoteRef:37] The reasoning behind increasing pay transparency is that job applicants are otherwise calculating their salary expectations in a vacuum. According to the National Women’s Law Center, studies show that women often ask for a lower salary when they negotiate than men, regardless of their qualifications or the nature of the role.[footnoteRef:38] Accordingly, absent transparent guidelines for the position’s salary, women might be paid less. Disclosing salary ranges might level the playing field by facilitating fairer negotiations. Companies may also be given the opportunity to review and evaluate compensation practices to address pay disparities.[footnoteRef:39] [35:  According to the company PayScale, pay transparency is “an approach to compensation that removes the mystery of how much employees make by establishing data informed pay ranges for job roles that are not cloaked in secrecy.” Does Pay Transparency Close the Gender Wage Gap? (PayScale 2020) https://www.payscale.com/content/whitepaper/Pay-Transparency-Closing-Gender-Wage-Gap.pdf.]  [36:  Pay equity is a means of eliminating sex and race discrimination in the wage-setting system by requiring that the criteria employers use to set wages be sex- and race-neutral. See National Committee on Pay Equity. Pay Equity Information. Available at https://www.pay-equity.org/info-Q&A.html.]  [37:  Tatiana Follett and Iris Hentze, The Nat’l Conference of State Legislatures. The Gender Pay Gap. (Feb. 12, 2021) Available at https://www.ncsl.org/research/labor-and-employment/the-gender-pay-gap.aspx. Notably, New York already prohibits employers from asking for salary history effective 10/31/17.]  [38:  Id.]  [39:  Id.] 

	Pay transparency laws have been enacted in various jurisdictions within and outside the United States and the impact of such laws on the gender and race wage gap are telling. Studies show that in some instances, pay transparency combined with a well-communicated compensation plan has a positive impact on job satisfaction, employee engagement, and productivity.[footnoteRef:40] While the pay gap was not closed for all professions, pay transparency did narrow the gender wage gap when all other compensable factors were accounted for and controlled, and the gap completely closed across the majority of industries, occupations and job levels.[footnoteRef:41] [40:  PayScale supra.]  [41:  Id.] 

	A 2021 study of the impacts of pay transparency laws reveals how such laws can also provide a benefit to employers by raising the de facto bargaining power of the employer.[footnoteRef:42] According to the study, after pay transparency laws are enacted, the wage gap will shrink, however, average wages also may decline so long as the employer commits to a maximum wage.[footnoteRef:43] Further, in markets where workers collectively bargained or utilized a union, transparency did not detract from worker leverage.[footnoteRef:44] [42:  Zoe B. Cullen and Bobak Pakzad-Hurson. Equilibrium Effects of Pay Transparency. (National Bureau of Economic Research Working Paper 28903, June 2021), http://www.nber.org/papers/w28903.]  [43:  Id.]  [44:  Id.] 

Another study showed that pay transparency had a significant and economically sizable effect in reducing pay inequity, reducing the gender pay gap and improving the precision with which pay is linked to observable performance metrics and promotion.[footnoteRef:45] In aggregate, the study confirmed that pay transparency prompted organizations to reduce inequity and inequality in pay allocation. It also weakened the link between observable performance metrics and pay. Pay transparency appeared to pressure decision makers to remedy inequities in pay. It also resulted in more precise connections between pay and observable performance measures.[footnoteRef:46] Notably, the NYC CGE’s guide to address equity recommends that employers adopt pay transparency policies with standardized and objectively measured performance outcomes to limit bias in advancement decisions.[footnoteRef:47] [45:  Tomasz Obloj, Todd Zenger. The Influence of Pay Transparency on Inequity, Inequality,
and the Performance-Basis of Pay. (May 2020) Available at https://ssrn.com/abstract=3523828. (studying the impacts of pay transparency efforts in academia).]  [46:  Id. at 18 (Performance measures included publications, books, and grants in the context of academia). ]  [47:  Id. at 33] 

BILL ANALYSIS
Int. No. 134-A - A Local Law to amend the administrative code of the city of New York, in relation to the employers required to post minimum and maximum salary information
In the last session, the City Council passed Local Law 32, which prohibits employers from posting job listings without minimum and maximum salary information by making such action an unlawful discriminatory practice under the City’s Human Rights Law (HRL). The law intended to address long-standing gender and race discrimination in compensation, which increases when salary is not disclosed upfront. In consideration of concerns from the business community that compliance with local law 32 would be overly burdensome and creates confusion over who must comply, Int. 143-A would clarify and provide more detailed guidance on both the type of job related communications, and businesses and positions to which the law applies. 
Several aspects of an earlier version of Int. 134-A, which aimed to respond to the needs of particularly small businesses, have been amended since introduction in consideration of Pay Equity advocates’ response to the bill.
Section one of this bill amends subdivision 32 of section 8-107 of the Administrative Code to clarify that the requirement to post minimum and maximum salary information applies to positions that are paid hourly or through a salary. 
This section also clarifies that a position that cannot or will not be performed in New York is exempt from this requirement. This language was also amended from an earlier version of Int. 134-A to be more in line with CCHR’s interpretation of Local Law 32. 
	Due to concerns that smaller businesses may have difficulty complying with Local Law 32, the original version of Int. No. 134-A carved out compliance for businesses with 15 or less employees. That carve-out was removed, however, concerns for small businesses’ ability to comply with the law remain. To that end, unlike other provisions in the HRL, CCHR enforcement and fines would be used, exclusively, rather than allowing a private right of action based on failures to post. Accordingly, section one of this bill prevents a job seeker from bringing a lawsuit against an employer based on this law; however, a current employee could bring an action against their employer for advertising a job, promotion or transfer without posting a minimum and maximum hourly wage or annual salary. 
	This section would also clarify that the penalty for the first violation of this law would be $0 and employers would have 30 days to correct the violation. This is another measure to assist smaller businesses. After the first violation, all would be subject to the penalties available to CCHR under the HRL.
	Section two changes the effective date for local law 32 of 2022 to November 1, 2022. The bill, if passed, would take effect on November 1, 2022, except section three, which would take effect immediately.
CONCLUSION



At today’s hearing, the Committee will vote on a bill amending the requirement that employers post minimum and maximum salary information. 
1

Proposed Int. No. 134-A

By Council Members Williams, Brannan and Farías

..Title
A Local Law to amend the administrative code of the city of New York, in relation to the employers required to post minimum and maximum salary information
..Body

Be it enacted by the Council as follows:

Section 1. Subdivision 32 of section 8-107 of the administrative code of the city of New York, as added by local law 32 for the year 2022, is amended to read as follows:
32. Employment; minimum and maximum salary in job listings. a. It shall be an unlawful discriminatory practice for an employment agency, employer, or employee or agent thereof to advertise a job, promotion or transfer opportunity without stating the minimum and maximum annual salary or hourly wage for such position in such advertisement. In stating the minimum and maximum annual salary or hourly wage for a position, the range may extend from the lowest to the highest annual salary or hourly wage the employer in good faith believes at the time of the posting it would pay for the advertised job, promotion or transfer opportunity.
b. This subdivision does not apply to: 
(1) A job advertisement for temporary employment at a temporary help firm as such term is defined by subdivision 5 of section 916 of article 31 of the labor law[.]; and
(2) Positions that cannot or will not be performed, at least in part, in the city of New York.
c. No person shall have a cause of action pursuant to section 8-502 for an alleged violation of this subdivision, except that an employee may bring such an action against their current employer for an alleged violation of this subdivision in relation to an advertisement by their employer for a job, promotion or transfer opportunity with such employer.
d. Notwithstanding the penalties outlined in section 8-126, an employment agency, employer, or employee or agent thereof shall be subject to a civil penalty of $0 for a first violation of this subdivision, or any rule promulgated thereunder, if such employment agency, employer, employee or agent thereof proves to the satisfaction of the commission, within 30 days of the service of a copy of the applicable complaint pursuant to section 8-109, that the violation of this subdivision has been cured. The submission of proof of a cure, if accepted by the commission as proof that the violation has been cured, shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any service of a copy of an applicable complaint pursuant to section 8-109 to an employment agency, employer, or employee or agent thereof for the violation of this subdivision, or any rule promulgated thereunder, for the first time. The commission shall permit such proof to be submitted electronically or in person. An employment agency, employer, or employee or agent thereunder may seek review with the commission of the determination that proof of a cure has not been submitted within 15 days of receiving written notice of such determination.
§ 2. Section 3 of local law 32 for the year 2022 is amended to read as follows: This local law takes effect [120 days after it becomes law] on November 1, 2022, except that the commission may take such actions as are necessary to implement this local law, including the promulgation of rules, before such date.
§ 3. Section 1 of this local law takes effect on the same date as local law 32 for the year 2022. Section 2 of this local law takes effect immediately.
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