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PROPOSED INT. NO. 561-A:

Council Member James, The Speaker (Council Member Quinn) and Council Members Brewer, Dilan, Comrie, Fidler, Gentile, Gonzalez, Koppell, Mark-Viverito, Martinez, McMahon, Nelson, Palma, Recchia Jr., Weprin, Liu, Avella, Mendez, White Jr., Garodnick and Jackson.

TITLE:




A Local Law to amend the administrative code of the city of New York, in relation to an alternative enforcement program by the department of housing preservation and development for violations of the housing maintenance code and multiple dwelling law.

ADMINISTRATIVE CODE:

Amends title 27 by adding a new article 10 to subchapter 5 of chapter 2, by amending paragraph 1 of subdivision f of section 27-2115 and by further amending paragraph 1 of subdivision f of section 27-2115.

BACKGROUND AND INTENT:
The Committee on Housing and Buildings, chaired by Council Member Erik Martin Dilan, will conduct a hearing on Proposed Int. No. 561-A, A Local Law to amend the administrative code of the city of New York, in relation to an alternative enforcement program by the department of housing preservation and development for violations of the housing maintenance code and multiple dwelling law.  New York City’s Department of Housing Preservation and Development (HPD) is the local agency responsible for ensuring that tenants have decent, safe and sanitary housing.  Central to meeting this obligation is Code Enforcement.

On June 15, 2006 the Committee on Housing and Buildings conducted an oversight hearing on the issue of HPD Code Enforcement.  Generally, the most severe housing violations have been designated as Class C violations and must be corrected within 24 hours.  When landlords do not correct these violations HPD will sometimes order emergency repairs and then bill the owner for these repairs.  However, the traditional methods by which governmental agencies enforce housing maintenance standards within New York City have not always yielded the intended results.  These efforts, usually litigation or repairs made by a contractor acting on behalf of a City agency, do not always result in reaching the core of the physical problems in distressed buildings.  The program set forth in this legislation is intended to alleviate the serious physical deterioration of those buildings by forcing the owner to make effective repairs or to ensure that City government effectuates repairs in a more comprehensive fashion so that emergency conditions are alleviated and the underlying physical conditions related to housing code violations are addressed.

On May 3, 2007 the Committee heard and received testimony regarding the original version of this legislation from HPD representatives, as well as many tenants, housing advocates and representatives of the real estate industry.

Int. No. 561

Bill section 1 contains the legislative intent expressing the need for this legislation.

Bill section 2 adds a new Article 10, entitled “Alternative Enforcement Program,” to subchapter 5 to the Housing Maintenance Code of the City of New York, (Chapter 2 of Title 27), of the City’s Administrative Code.  New section 27-2153 of the Code requires HPD to establish an alternative enforcement program and identify distressed buildings for participation in such program.  Furthermore, notwithstanding any other provision of law, HPD shall enforce violations of the Housing Maintenance Code and the Multiple Dwelling Law pursuant to this Alternative Enforcement Program, as follows:

Subdivision (a) requires HPD to identify at least two hundred different buildings for participation in the Alternative Enforcement Program in each of the first two years of the program’s existence.  To be placed in the program, a building must have at least twenty-seven open hazardous or immediately hazardous violations issued by HPD within the two-year period prior to the identification of the building for the program, there must be an average of five or more hazardous and immediately hazardous violations for every dwelling unit in the building placed within the two-year period prior to identification, and additionally, any unpaid emergency repair charges, including liens, must equal at least $100 per dwelling unit and must have been incurred within the two years prior to the building’s identification for participation in the Alternative Enforcement Program.

Subdivision (b) requires HPD to identify at least two hundred different distressed buildings in the third year of the Alternative Enforcement Program utilizing the same criteria used to identify buildings for participation in the program during the first two years of the program, described pursuant to subdivision (a) of section 27-2153, with the exception that each building identified during the third year must have at least 25 open hazardous or immediately hazardous violations as opposed to 27 open hazardous or immediately hazardous violations.

Subdivision (c) sets forth the requirements for each of the two hundred distressed buildings HPD must identify for participation in the Alternative Enforcement Program’s fourth year and for all subsequent years.  These buildings would be identified under the same criteria used to identify the buildings in during the third year of the program except that the buildings would qualify for the program regardless of whether or not any emergency repair charges or liens against the building had been paid.

Subdivision (d) would require that the buildings identified pursuant to the criteria in subdivisions (a), (b), and (c) of section 27-2153 that have the highest ratio of open hazardous or immediately hazardous violations per dwelling unit would be identified for participation in the program first during each respective annual round of the Alternative Enforcement Program.

Subdivision (e) would exempt from participation in the Alternative Enforcement Program buildings that are currently the subject of an in rem foreclosure action by the City or that are subject to a court ordered Administrator appointed pursuant to Article 7-A of the Real Property Actions and Proceedings Law (RPAPL).

Subdivision (f) provides that when there are fewer than two hundred buildings that meet the applicable criteria in any given year, then only those buildings that meet the criteria shall be eligible for participation in the program.

Subdivision (g) requires HPD to provide written notification within thirty days of the effective date of this new Article 10 of Subdivision 5 of Chapter 2 of Title 27 to the owners of the buildings identified for participation in the Alternative Enforcement Program, the occupants of the identified buildings, and the Council Member in whose district each participating building is located.  This notification must specify that the building so identified is subject to the requirements of the Alternative Enforcement Program and the provisions of this new Article 10.

Subdivision (h) further requires HPD to establish a process by which the occupants of a building in the program and the Council Member within whose district the building is located, are provided with status information during the time the building is in the Alternative Enforcement Program.

Subdivision (i) requires the owner to respond to the written notification requirement of subdivision (g) by stating whether or not he or she intends to correct the violations.  If the owner intends to correct the violations, the violations must be corrected no later than four months after receiving written notice. Following the correction of the violations the owner must request that HPD conduct a reinspection to determine if the violations have been corrected.  HPD is required to establish a process for requesting a reinspection and dismissal of violations.  HPD must perform a reinspection within sixty days and determine whether or not “substantial compliance” has been made.  For the purposes of this subdivision, “substantial compliance” shall mean that at the time of reinspection by HPD, all violations relating directly to providing heat and hot water and 80% of all other open hazardous and immediately hazardous violations and their related underlying conditions have been determined by HPD have been corrected.

Subdivision (j) requires an owner who receives notice from HPD that he or she has substantially complied with the requirements of subdivision (i) to pay HPD all outstanding emergency repair charges, if any, and to register the building in accordance with §27-2097 of the Administrative Code of the City of New York if the building is not already appropriately registered.  After payment and registration, HPD must notify the owner, the occupants of the building, and the Council Member in whose district the building is located that the building is no longer participating in the Alternative Enforcement Program.  HPD, however, is still required to monitor the building at least every three months for a minimum of one year with special attention paid to any uncorrected immediately hazardous violations.  If an owner does not substantially comply with correcting a building’s violations or fails to pay all outstanding emergency repair charges or to validly register the building, then the building will remain in the Alternative Enforcement Program, and the owner of the building will continue to be responsible for the fees and requirements of the Alternative Enforcement Program.  HPD would then be required to notify such an owner that his or her building has not been removed from the program.

Subdivision (k) requires HPD to perform a building-wide inspection of any building that is enrolled in the Alternative Enforcement Program if the owner that has been notified pursuant to subdivision (i) that the building will not be discharged from the program or if the owner has not responded to the written notification received pursuant to subdivision (g).  HPD is to commence this building-wide inspection no later than thirty days after the notice is sent to the owner that his or her building will not be removed from the program due to the reasons described in paragraph (ii) of subdivision (j).   After completing the building-wide inspection, HPD is required to order the owner to correct the existing violations and any new violations that were issued since the owner was first given written notice that their building would be placed in the Alternative Enforcement Program.  HPD is also to include in the order any “related underlying condition” which is causing the violation.
  See footnote HPD must complete the building-wide inspection and issue any order, to correct the violations and “related underlying conditions” within ninety days after beginning the inspection. The order is to be filed at the County Clerk’s Office of the borough where the building is located.

Paragraph (ii) of subdivision (k) requires HPD to prepare a scope of work necessary to fix the violations and repair the “related underlying conditions” that are specified in the order within thirty days of filing the order with County Clerk’s Office.  HPD is then required to commence the work and expeditiously complete such work unless the owner performs the repairs in a manner that HPD deems acceptable, unless HPD cannot gain access to the building or the area in which the repairs are to be made; HPD is unable to obtain any necessary legal approvals, materials or labor required; HPD is prevented by litigation from performing the work; or unless the completion of the work is not possible since a City agency has issued a vacate order and/or the cost of conducting the work to restore the building as stated in the order is “economically infeasible.”
  HPD is also required to monitor the repair work in accordance with subdivision (m).

Subdivision (l) requires any owner, managing agent or representative of the building subject to a post-scope of work order, to participate in a training course related to building operations and maintenance that has been approved by HPD before the building can be discharged from the Alternative Enforcement Program.

Subdivision (m) requires HPD to review, every four months or more as often as is necessary, each building for which an order to correct violations has been issued under the Alternative Enforcement Program to make sure that progress is being made in completing repairs.  During each review period HPD must determine whether or not the repairs are being completed as quickly as possible with “special consideration” given to the correction of the immediately hazardous violations.  If HPD at any time during the first six months following the start of the repair work determines that the work is not being timely completed, then HPD must expeditiously complete the repairs.

Pursuant to subdivision (n), HPD may discharge a building from the Alternative Enforcement Program after an order has been issued to correct violations pursuant to subdivision (k) of this section upon substantial compliance, payment to HPD of fees, payment of all outstanding emergency repair charges, including liens, and when the building has been validly registered with HPD.  When HPD determines to discharge a building from the Alternative Enforcement Program, HPD shall provide a written determination to the owner, the occupants of such building and the Council Member in whose district the building is located.  Furthermore, HPD shall file with the County Clerk’s Office in the county in which the building is located a rescission of the order that was issued to correct the violations and “related underlying conditions”.  For the purposes of this subdivision, “substantial compliance” shall mean that at the time of reinspection by HPD, all violations relating directly to providing heat and hot water and 80% of all other open hazardous and immediately hazardous violations and their related underlying conditions have been determined by HPD have been corrected.

Subdivision (o) requires HPD to expeditiously make efforts, in good faith, to obtain access to any portion of the building where access is necessary in order to perform an inspection, perform work to correct a violation of the Housing Maintenance Code (HMC) or the Multiple Dwelling Law (MDL) or to perform work to repair a related underlying condition. If access is not obtained even after such good faith efforts, the department shall seek an order of access in accordance with the provisions of section 27-2123 of this code.  Any time period that was prescribed in section 27-2153 within which HPD is required to act, shall be tolled during the period in which HPD is making good faith efforts to obtain access or is seeking an order of access.

Subdivision (p) requires that an owner of a building who has been notified pursuant to subdivision (g) of section 27-2153, that their building is participating in the Alternative Enforcement Program, shall be subject to fees for any inspection, reinspection or any other action undertaken by HPD in relation to such building during the time period that the building is in the program.  A schedule of fees for this purpose shall be delineated by HPD in their Rules.

Pursuant to subdivision (q), expenses incurred and fees imposed by HPD pursuant to this new Article 10 of Subchapter 5 of Chapter 2 of Title 27 of the Administrative Code that remain unpaid by an owner, shall constitute a debt recoverable from the owner and a lien upon the building and lot, and upon the rents and other income thereof.  The provisions of Article 8 of this same Subchapter, that address the recovery of such expenses, shall govern the effect and enforcement of such debt and lien.  HPD may serve a “Statement of Account” upon an owner for such amounts pursuant to section 27-2129 of the HMC.

Under the provisions of subdivision (r), any failure by HPD to provide notification to the occupants of a building that is participating in the Alternative Enforcement Program or to the respective Council Member as required by this Article shall not prevent HPD from taking any actions under or enforcing the provisions of this new Article, except that HPD must attempt to remedy any such failure immediately upon its discovery.

Subdivision (s) requires HPD to submit a report to the Council on or before February 15th of each year on the results of the Alternative Enforcement Program.  This report shall be cumulative and shall include the following:  (1) the address and owner of each building in the program; (2) the Council Member in whose district the building is located; (3) for each building in the Alternative Enforcement Program, the aggregate number of open hazardous and immediately hazardous violations at the time that the Alternative Enforcement Program was used as an enforcement mechanism for the building, the ratio of such violations and unpaid and paid emergency repair charges or liens, as is applicable, to the number of dwelling units at such time, whether or not the building has been discharged from the Alternative Enforcement Program and the reason for such status; and (4) the number of buildings for which substantial compliance has not been achieved within twelve months from the start of their participation in the program.  HPD shall post the report on its website within ten days of its submission to the Council.

Subdivision (t) makes clear that HPD retains its authority to enforce the provisions of the HMC, the MDL and any other law where the HPD determines that additional enforcement mechanisms are necessary to do so and that nothing within this new Article 10 shall be deemed to affect the duties of an owner, a tenant or HPD under any other article of the HMC or the MDL.

Pursuant to subdivision (u), any notifications or information required by this section to be provided to an owner or occupant of a building shall be in English and the languages set forth in subdivision (j) of section 8-1002 of the Administrative Code and in such other languages as the Department deems appropriate.  Currently the languages that would be mandated pursuant to this reference are Arabic, Chinese, Haitian Creole, Korean, Russian and Spanish.

The provisions of subdivision (v) require HPD to conduct an evaluation to study the effectiveness of the Alternative Enforcement Program no later than four years after the program commences.  The study must include the program’s cost effectiveness, taking into account the fees collected, a review of the criteria that were established for participation in the program and the sufficiency of the monitoring by HPD and shall include recommendations concerning the need to continue or modify the program.  This evaluation shall be incorporated into a report required by subdivision (s) of this section.

Bill section 3 amends paragraph one of subdivision (f) of section 27-2115 of the Administrative Code to permit owners to separately and independently certify to HPD violations that have been corrected.

Bill section 4 also contains amendments to paragraph one of subdivision (f) of section 27-2115 of the Administrative Code to allow the electronic certification of the correction of violations in accordance with the rules that HPD will promulgate.

Bill section 5 provides that the provisions of this local law, with the exception of bill section 4, take effect 150 days after enactment, except that HPD shall promulgate rules and shall identify buildings for participation in the Alternative Enforcement Program prior to the effective date.  Bill section 4 shall take effect two years after enactment.

Proposed Int. No. 561-A

The original bill was modified or amended in the following way:

· A technical correction was made to paragraph ii of subdivision b of section 27-2153 to delete the word “of” from the provision that had said “identification that equal in the aggregate of five or more such violations” so that it now reads “identification that equal in the aggregate five or more such violations.”

· The word “where” was deleted from subparagraph (2) of paragraph i of subdivision k of section 27-2153 which had read “(2) where the owner has failed to respond” to now read “(2) the owner has failed to respond.”  Furthermore, this same provision was amended to include and make reference in the next sentence to “the multiple dwelling law” so that the provision which had read “owner to correct existing violations of this code and any new violations written” now reads “owner to correct existing violations of this code and the multiple dwelling law and any new violations written.” This is consistent with similar references elsewhere in the bill.
· Finally, subdivision (u) of section 27-2153 was amended to add  “English” as one of the required languages in which any notifications or information required by this section must be provided.

� In some cases, a “related underlying condition” could be the actual cause of the problem that led to the violation.  For example, cracks or other damage on a ceiling might be caused by a problem with the building’s central piping system.  Int. No. 561would require HPD to order the piping system that is leaking or contributing to the damage to be repaired, not merely repair the cracks and repaint the ceiling.


� “Economically infeasible” means that HPD has made a decision that the cost of completing repairs to a building would be more than the estimated market value of the building after the repairs are completed.  However, HPD shall not take the owners actions towards the building into account when making such a decision.
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