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T H E  C O U N C I L
REPORT OF THE LEGAL AND GOVERNMENTAL AFFAIRS DIVISION

RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL

COMMITTEE ON CONSUMER AFFAIRS
November 20, 1997
PROPOSED INT. NO. 804-A:
By Council Members Koslowitz, Eristoff, Eisland, Fisher, McCaffrey, Pagan, Pinkett, Wooten, Stabile and the Public Advocate (Mr. Green); also Council Members Fields, Marshall, Michels, Miller, Povman, Sabini and Robles

TITLE:
To amend the administrative code of the city of New York, in relation to the prohibition of discriminatory pricing.

ADMINISTRATIVE CODE:
Adds a new subdivision c to section 20-750.

BACKGROUND
    
The Committee on Consumer Affairs will meet today to consider Proposed Int. No. 804-A, a proposed local law that amends the unfair trade practices chapter of the administrative code to include posting prices for services that differ with regard to gender.  The proposed local law would authorize the Department of Consumer Affairs ("DCA")  to issue violations to retail serviceestablishments that price services differently based on gender. Section 20-701 of the Administrative Code defines an unconscionable trade practice  as  including any practice that results in a  gross disparity between the price of goods and services and their value measured by the price at which similar goods and services are readily obtainable by other consumers. Council investigators, as well as DCA investigators in the previous Administration, found that many industries routinely charge women more than they charge men for the same services. This legislation would allow DCA to target such "gender-based" price differentiation.

    
Currently, Section 8-107 of the Administrative Code (the City's  Human Rights Law") makes it an unlawful discriminatory practice to "refuse, withhold from or deny...any of the accommodations, advantages, facilities or privileges" of a place of public accommodation because of the race, creed, color, national origin, age, gender, disability, marital status, sexual orientation, or alienage or citizenship status of a person.  Thus, in cases where retail service establishments have been found to charge customers different prices based upon any of the classifications enumerated in the Human Rights Law, complaints may be filed against the establishment by either the aggrieved customer or by the Human Rights Commission (the "Commission"), and the action may be heard by an administrative law judge (Administrative Code Sections 8-109 and 8-119).

    
On September 27, 1996, the Committee heard testimony concerning an earlier draft of this bill.  At the hearing, a Council staff report entitled "The Price Is Not Right" was made available.  According to the report, Council investigators who looked into the pricing practices of haircutting establishments and the alteration departments of major clothing retailers and dry cleaning establishments found that large percentages of the establishments surveyed charged women more than they charged men for the same services.  This report made clear that differential pricing based on gender had continued despite the work done several years earlier by the DCA and the Commission to enforce Section 8-107's unlawful discrimination provision against stores that charged women more for identical services.  Notably, under current law, the Commission is the only agency authorized to write violations, even if DCA conducts the investigations upon which the violations are written. 

    
The practice of having  men s vs. women s  prices often results in a gross disparity between the price of the service being offered to a person of one sex, and the cost of the same or similar service being offered to a person of the opposite sex. Thus, the proposed legislation empowers DCA to issue violations for such unconscionable behavior notwithstanding the Commission's concurrent authority to enforce Section 8-107.

PROPOSED INT. NO. 804-A
    
Due, in part, to concerns raised by the Commission that Int. 804, in its original form, might handicap the Commission, the scope of the bill been has narrowed.  In sum, Int. No. 804-A now provides that:

    
1.
DCA may issue violations only for price differences based on gender; 

    
2.
DCA may issue such violations only for different prices of services; and

    
3.
DCA's role is limited to issuing violations on posted price information.   

    
More specifically, Proposed Int. No.804-A confers upon DCA the power to write violations against retail service establishments which "disclose differing prices or fees based upon gender."  A retail service establishment" is defined in this subchapter as "any establishment which provides services to consumers at retail" and includes but is not limited to, barbers, hair salons, tailors, dry cleaners, shoe repair stores and nail salons.

    
This proposed legislation also provides that the disclosure by a covered establishment of prices which are based upon gender would constitute a per se violation of the subchapter.  Therefore, an establishment which posts different prices for men and women for the same service will be in violation of the law and will be subject to a penalty under the law.  

    
The penalties for this violation are the same as those for the rest of the subchapter and are enumerated in Section 20-273 as follows: civil penalties of between fifty dollars ($50) and two hundred and fifty dollars ($250) for the first offense, and between one hundred dollars ($100) and five hundred dollars ($500) for any subsequent violation of the law or of any rules promulgated thereunder.

    
Proposed Int. No. 804-A would take effect sixty days after its enactment.
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