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Resolution urging the Governor and the State Legislature to place a moratorium on all executions in New York until the application of capital punishment in New York is investigated and issues of fairness, justice, equality, due process and cost are addressed; and calling upon the United States Congress to pass S.233/H.R.1038, the “National Death Penalty Moratorium Act of 2001,” and H.R. 321, the “Accuracy in Judicial Administration Act of 2001.”

The Death Penalty in New York


Resolution 12A urges the Governor and the State Legislature to place a moratorium on all executions in New York until the application of capital punishment in New York is investigated and issues of fairness, justice, equality, due process and cost are addressed.  


Since New York State took over the execution process from local authorities in 1890, there have been 695 legal executions.
  In 1932 and again in 1944, 20 convicts were executed at Sing Sing State Prison.
  However, even at its peak, the death penalty was administered to only about 1% of convicted murderers in New York State, which raises the issue of selective use.
  Opponents of capital punishment contend that minority defendants are disproportionately sentenced to the death penalty compared to white defendants.  For example, “[o]f the last 14 people executed in New York, 12 were black, one was Puerto Rican and one was white.”
  


The last execution in New York took place on April 15, 1963, when Eddie Lee Mays, convicted of killing a woman during a tavern holdup in Harlem, died in the electric chair.
  “Every year from 1950 through 1962, bills were introduced in the Legislature to ban the death penalty.”
  Although none of the bills passed, their introduction demonstrates that by the time of the Mays execution, support for the death penalty was on the decline.
  In 1963, the Legislature limited capital punishment to cases involving the murder of police officers or prison guards murdered in the line of duty by inmates serving life sentences.
  In 1972, the death penalty, including the New York statute, was severely limited by the United States Supreme Court in Furman v. Georgia,
 when the Court held that death penalty statutes that conferred unfettered discretion upon the sentencer resulted in arbitrary administration.
  Therefore, such statutes were unconstitutional pursuant to the Eighth and Fourteenth Amendments.
  The New York Court of Appeals struck down the New York statute in 1973.
  


In deference to the Furman decision, the New York State Legislature mandated that the death penalty be imposed as a sentence for certain offenses.  However, the U.S. Supreme Court held mandatory sentencing schemes to be unconstitutional in 1976,
 and in 1984, the New York Court of Appeals invalidated the new statute in People v. Smith.
 


The New York State Legislature passed a death penalty bill every year between 1977 and 1994, and each time the bill was vetoed by then Governors Hugh Carey or Mario Cuomo.
  Capital punishment was reestablished in New York State on September 1, 1995, when Governor George Pataki signed into law the current death penalty statute.
 


Proponents of New York’s current death penalty statute claim that, in creating the new law, the drafters addressed all the earlier judicial concerns regarding the administration of the death penalty.  This assertion is currently being put to the test as the New York State Court of Appeals is expected to issue its opinion sometime this summer in People v. Harris, the first case under the 1995 statute to reach the State’s highest Court.  The Court heard arguments in the Harris case on May 6, 2002.  Mr. Harris, a decorated former corrections officer, was convicted of murdering three people during a robbery of a Brooklyn social club and was sentenced to death on June 6, 1998.
  Mr. Harris is represented by the Capital Defender Office, which was created by the 1995 statute to ensure competent representation for capital defendants.
  In addition to the briefs filed by Mr. Harris’ attorneys and the prosecution, the New York State Attorney General’s Office filed a brief defending the statute, and four amicus groups filed briefs challenging it in whole or in part – the Association of the Bar of the City of New York, the New York Civil Liberties Union, the Cornell Death Penalty Project, and a group of 19 law school professors.
 


Mr. Harris’ appeal raises over 40 constitutional claims, which attack the statute itself, as well as conduct at trial.
  Among other claims, Mr. Harris argues that the death penalty constitutes “cruel and unusual punishment” and is therefore unconstitutional pursuant to the New York State Constitution.
  However, in Gregg v. Georgia the U.S. Supreme Court found that the death penalty did not violate the nearly identical cruel and unusual punishment clause of the U.S. Constitution.
  Mr. Harris’ appeal offers public policy arguments to further his position:

Statistical studies demonstrate that the death penalty increases murders rather than deters them, Mr. Harris contends.  He also claims that historically New York has executed “no fewer than eight innocent people.”  He cites studies showing that minorities are disproportionately sentenced to death, and that a death sentence is more likely the outcome when a white person is the victim.


In response, the prosecution pointed out that the authors of a key study, which claimed that innocent persons had been executed, “acknowledged that their findings had not been ‘proved.’”
  Prosecutors further relied on a study by the Rand Corporation which “found an ‘absence of racial bias’ in capital prosecutions.”
  Prosecutors also pointed out that two of the six inmates on New York’s death row are black, only one is a black person convicted of killing a white victim, and that Mr. Harris’ three victims were black.


If Mr. Harris’ appeal fails, he will still have other avenues available to pursue his case.
   In the event of an adverse decision, Mr. Harris would be afforded 90 days to appeal to the U.S. Supreme Court.
  


In addition, the 1995 statute provides for a proportionality review to ensure that the death penalty is administered fairly.
  The Court of Appeals has ordered that relevant data be collected and has deferred hearing the proportionality claims.
  The proportionality argument is supported by data collected by the Capital Defender Officer, which shows that, although 81% of the homicides in New York were committed in downstate counties, prosecutors in upstate counties issued 61% of death notices.
  Prosecutors dismiss the proportionality argument by pointing out that geographical disparities exist in the prosecution of all crimes, especially when one compares different states.
  For example, some states do not have capital punishment statutes, while others do.
  


Furthermore, the 1995 statute provides Mr. Harris with an attorney for one state post-conviction appeal of his death sentence under New York State Criminal Procedure Law section 440.


Finally, if all other avenues fail, Mr. Harris could file a petition for a writ of habeas corpus in federal court.
  A recent study conducted by Professor James Liebman and colleagues indicated “that in capital habeas cases between 1973 and 1995, courts granted relief about 40 percent of the time, either in the form of a new trial or an order for resentencing.”

 
In any event, both sides of the death penalty debate are anxiously awaiting the Court of Appeals decision in Harris.  The Court’s opinion may influence capital appeals for a long time to come.  

The Moratorium Movement


As the death penalty debate continues to be fought in the court system, many state and local governments have recently joined a death penalty moratorium movement.


Two years ago, Governor George Ryan of Illinois declared a moratorium on executions after several Illinois death row inmates were exonerated and released from prison.
  Governor Ryan then established a fourteen-member, bipartisan commission to study the administration of Illinois’ death penalty.
  On April 16, 2002, the commission released a study, which included 85 recommendations for overhauling Illinois’ capital punishment system.
  “While the commission stopped short of calling for the abolition of the death penalty, the report acknowledged that a majority of members believed it should be stopped.  In presenting the report, commission members said that without a complete overhaul, the capital punishment system could not be trusted.”
  Opponents of the death penalty cite the commission’s findings “as evidence that abolishing capital punishment is more practical than trying to ensure it is administered fairly.”
  Prosecutors have denounced the commission for leaving unanswered the question of what to do with the 160 individuals already on death row in Illinois, and claim that the commission’s recommendations “would leave heinous killers unpunished.”
  In response to the study, Senator Russell Feingold of Wisconsin announced that his subcommittee on the Constitution would conduct a hearing to consider the commission’s findings.
  Nine other states have commissions similar to Governor Ryan’s; two have already released their reports.
       


Last month, Maryland became the second state to institute a moratorium on the implementation of the death penalty, when Governor Parris N. Glendening, “citing ‘reasonable questions’ about the fairness of Maryland’s death penalty, ordered a halt to executions until a study is completed to determine whether minority felons are unjustly singled out for capital punishment.”
  In declaring the moratorium, Governor Glendening stated that, “It is imperative that I, as well as our citizens, have complete confidence that the legal process involved in capital cases is fair and impartial.”
  Governor Glendening further stated that it would be “logically inconsistent” for Maryland to continue with executions while studying the fairness of the process.
  


In addition, the New Hampshire State Legislature has voted to overturn the state’s capital punishment statute, however, the bill was vetoed by the Governor.
 


Within New York State, the cities of Buffalo, Mount Vernon and Rochester, and the towns of Greenburgh and New Castle, have passed resolutions supporting the declaration of a death penalty moratorium.
  Additionally, over 2,100 groups nationwide, including over 160 organizations throughout New York State, have endorsed a moratorium on executions.

S.233/H.R.1038 – The “National Death Penalty Moratorium Act of 2001

Resolution 12A calls upon the United States Congress to pass S.233/H.R.1038, the “National Death Penalty Moratorium Act of 2001.”  


In 2001, Senator Russell Feingold of Wisconsin introduced S. 233 in the Senate and Representative Jesse Jackson Jr. of Illinois introduced H.R. 1038 in the House of Representatives. These companion bills would place a moratorium on executions by the federal government and urge the states to do the same.  The Act would create a National Commission on the Death Penalty to conduct “a thorough study of all matters relating to the administration of the death penalty to determine whether the administration of the death penalty comports with constitutional principles and requirements of fairness, justice, equality, and due process.” 


Under the Act, the federal government would be barred from carrying out any sentence of death imposed under federal law until Congress considers the final findings and recommendations of the Commission and “Congress enacts legislation repealing the Act and implements or rejects the guidelines and procedures recommended by the Commission.”

H.R. 321 – The “Accuracy in Judicial Administration Act of 2001”


Resolution 12A also calls upon the United States Congress to pass H.R. 321, the “Accuracy in Judicial Administration Act of 2001.”  


In 2001, Representative Jesse Jackson Jr. introduced H.R. 321, which seeks “to assure protection for the substantive due process rights of the innocent, by providing a temporary moratorium on the carrying out of the death penalty to assure that persons able to prove their innocence are not executed.”  


During the temporary moratorium imposed by H.R. 321, the federal government and the states would be required to institute certain post-conviction procedures to ensure that the death penalty is administered fairly, and to increase the certainty that individuals who are given capital sentences are guilty of the crimes of which they are accused.  H.R. 321 would require the United States Attorney to prescribe standards to “provide overwhelming confidence that innocent parties will not suffer the death penalty.”  These standards must include procedures to assure that individuals convicted of capital crimes have an opportunity:  (1) to produce DNA or similar exculpatory evidence which was not available at the time of trial; and (2) “to obtain an effective judicial vitiation of the conviction and sentence of death if the reviewing court determines that evidence indicates a reasonable doubt that the individual was guilty as convicted.”


The temporary moratorium mandated by H.R. 321 would stay in place until the later of:  

(1) seven years after the date of enactment of the Act; or

(2) (A) in the case of a state authority, the date on which a U.S. District Court enters a declaratory judgment finding that the state has complied with the standards prescribed by the U.S. Attorney General; and

     (B) in the case of a federal authority, the date on which the Attorney General certifies           that the federal authority is operating in compliance with the standards prescribed                 pursuant to the Act.

Committee Update

     On June 12, 2002, the Committee on Fire and Criminal Justice Services adopted Resolution 12-A by a vote of 5 to 2.
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The 1995 law authorizes prosecutors to seek the death penalty for 12 types of intentional murder:


The killing of a police officer.


The killing of a court officer, parole officer, probation officer or juvenile correction officer.


The killing of anyone working for a state or local correction institution.


Any killing by someone sentenced to a life term either while confined in prison or after having escaped from prison.


The killing of either a witness to a crime or an immediate family member of a witness.


Murder for hire.


Where a defendant has either killed someone or ordered someone else to kill while the defendant is involved in the commission of one of 11 designated felonies.


The killing of two or more persons within a single criminal transaction.


A murder by someone who has previously been convicted of murder in the first or second degree.


Torture killing.


The killing of two or more persons within 24 months in a similar fashion or pursuant to a common plan.


The killing of a judge.
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