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Introduction

The Committee on Governmental Operations, chaired by Council Member Gale Brewer, will meet today to conduct an oversight hearing to discuss the implementation of new voting machines throughout the City by the New York City Board of Elections (“Board”), including related voter education and outreach programs. The Committee will also consider a Preconsidered Resolution (“Resolution”) approving the rate set by the Commissioners of the Board of Elections in the City of New York (“Board”) pursuant to Section 7-207(5) of the State Election Law to compensate party representatives for their time spent monitoring the preparation of voting machines and devices pursuant to Sections 7-207(2) and 7-207(3) of the State Election Law. 

 Those invited to testify include representatives of the Board, the Center for the Independence of the Disabled/NY, Citizens Union, Common Cause, New York Public Interest Research Group, other good government and advocacy groups, and the public.
Oversight Background

In 2002, Congress passed the Help America Vote Act (“HAVA”) to improve the administration of elections in the United States. This legislation requires the states to, among other things: (i) replace all punch card and lever voting machines;
 (ii) create a statewide computerized interactive voter registration list;
 and (iii) provide accessible voting machines.

States were required to be in compliance with HAVA by the General Election for federal offices held in November 2004.
 Certain states like New York, however, applied for and obtained a one-time waiver from the federal government.  Pursuant to the waiver, the deadline for compliance with HAVA was extended until the first election for federal offices held after January 1, 2006,
 which was the September 2006 Primary Election.


 To facilitate the implementation of HAVA in New York State, the New York State Legislature passed the Election Reform and Modernization Act (“ERMA”) in 2005. ERMA authorized the local County Boards of Elections to make the final decision about which systems to select to replace the current lever machines in their respective counties.
   Nonetheless, the question of which system to select proved difficult to answer.


In light of the slow pace of progress, in February of 2006 the Department of Justice (“DOJ”) sued New York State over its failure to replace the state’s voting machines or comply with other HAVA guidelines.
 On June 2, 2006, as part of the settlement of the HAVA lawsuit, the Court issued an order accepting the State Board of Elections’ remedial plan for partial HAVA compliance for the 2006 election cycle, and setting forth future deadlines for full HAVA compliance by 2007.
 As part of this remedial plan for the 2006 election cycle, along with establishing deadlines for full HAVA compliance by 2007, the Board implemented the ballot marking device (‘BMD”)
 as the voting system for people with disabilities.
 

For the Primary and General Elections of 2006, the Board made BMDs available at one designated poll site (super-poll site) in each of the five boroughs.
 There were five BMDs in each super poll site in Manhattan, Brooklyn and Queens, four BMDs in the Bronx super poll site, and three BMDs in the Staten Island super poll site, for a total of twenty-two BMDs.
 


In July 2007, the New York State Legislature approved, and on August 6, 2007, the Governor signed into law, Chapter 506 of the Laws of 2007, which removed a deadline to replace lever voting systems by September 2007 and required counties to provide at least one ballot marking device in each county until there was a replacement system certified by the New York State Board of Elections. 


As a result of New York’s continued failures to achieve HAVA-related goals, in November of 2007 the DOJ filed a motion in Federal Court to enforce the court’s June 2, 2006 Remedial Order.  In support of its motion, DOJ asserted non-compliance and cited New York’s continued delay in implementing a new voting system.
 On January 16, 2008, the court issued a supplemental order directing the county boards to implement a BMD in every polling site during the September 2008 Primary and November 2008 General Election. On February 6, 2008, the Board unanimously chose the ES&S BMD system. BMDs were subsequently made available in each polling place.
 Since 2008, the Committee has been actively engaged in oversight activities relating to BMD implementation.


In March of 2010, the Board voted to purchase optical scan voting machines manufactured by ES&S. These machines, which will be used for the first time in the September 14, 2010 Primary Election, will replace traditional lever voting machines throughout the City. In addition to purchasing the machines, the Board also entered into agreements with third party firms for the purpose of educating voters about the new machines and the related changes in election administration. 

Finally, the Board also conducted outreach of its own, offering voting machine demonstrations and performing other activities, such as establishing a dedicated website, aimed at making the public aware of the new voting machines and procedures. 

Today, the Committee is eager to hear about the Board’s implementation efforts, including an evaluation of the performance of third party firms and the success of the Board’s voter education and outreach program. The Committee is also eager to hear from advocacy and good government groups, as well as the public, on their experiences with the Board’s voter education and outreach efforts and on other matters relating to the implementation of the new machines.

Preconsidered Res. No. -- 

As discussed above, beginning with the September 14, 2010 Primary Election, New York City voters will no longer use lever voting machines but will cast their ballots using new pollsite voting systems, including optical scan voting machines. These machines are being implemented as part of the City’s efforts to comply with the Help American Vote Act, federal legislation aimed, in part, at establishing minimum election administration standards for states and municipalities. The new voting machines require preparations in advance of their use, including certain inspections as well as hash code and pre-qualification testing by the Board, to insure that they are in proper working order on Election Day. 
This Resolution deals with the amount of money that party representatives monitoring such tests and preparations will be paid for performing their statutory duties, which may include examining the printed or photographic record of voting machines and examining ballot programming data produced by voting machines. 

Specifically, this Resolution would approve the pay rate set by the Commissioners of the Board for the compensation of individuals serving as party representatives for performing the duties described above. The party representatives are selected and certified by each of the County chairs of the Democratic and Republican parties. New York State Election Law provides that the pay rate of such party representatives shall be set by the Board and approved by the local municipality. The Board is responsible for making all payments to such party representatives from its budget—the local municipality simply approves the pay rate.

The pay rate adopted by the Commissioners is $200 per day, the same amount that is paid to Inspectors of Elections and other poll workers on Election Day. This rate was unanimously adopted by the Commissioners at a public meeting of the Board on August 3, 2010.

Preconsidered Res. No. --

Resolution approving the rate set by the Commissioners of the Board of Elections in the City of New York pursuant to Section 7-207(5) of the State Election Law to compensate party representatives for their time spent monitoring the preparation of voting machines and devices pursuant to Sections 7-207(2) and 7-207(3) of the State Election Law.

By Council Member Brewer


Whereas, Beginning with the September 14, 2010 Primary Election, New York City voters will no longer use lever voting machines but will cast their ballots using new pollsite voting systems, including optical scan voting machines; and

Whereas, State Election Law provides that party representatives are entitled to be present during the preparation of voting machines and devices to observe such preparation and examine the printed or photographic record or ballot programming data produced by such voting machines or devices in order to ensure that they are properly programmed and in appropriate condition for use on Election Day; and


Whereas, State Election Law also provides that such party representatives shall be compensated for their services at a rate set by the local Board of Elections and approved by the governing body of the municipality wherein such voting machines or devices are to be used; and


 Whereas, On August 3, 2010, the Commissioners of the Board of Elections in the City of New York voted unanimously to set the pay rate for such party representatives at $200 per day, which is the same rate received by Inspectors of Elections and other poll workers on Election Day; now therefore, be it


Resolved, That the Council of the City of New York approves the rate set by the Commissioners of the Board of Elections in the City of New York pursuant to Section 7-207(5) of the State Election Law to compensate party representatives for their time spent monitoring the preparation of voting machines and devices pursuant to Sections 7-207(2) and 7-207(3) of the State Election Law.
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� Help America Vote Act, 42 USC § 15301-15545 (2002).





� 42 USC 15483(a)(1)(A) (2002).





� 42 USC § 15545





� 42 USC § 15302(a)(3)(A). Note that if a state could prove that their current ballot technology met the requirements of HAVA then participation in the system was not required.





� Id. At § 15302(a)(3)(B).





� Election Reform and Modernization Act of 2005, Chapter 181, Laws of New York (codified as amended in scattered sections of N.Y. ELEC. LAW).





� Michael Cooper, Albany Faces Dual Signals on Elections, NY TIMES, Mar. 9, 2006.





� See, U.S. v. New York State Board of Elections, Civil Action No. 06-CV-0263 (GLS) (N.D.N.Y. 2006).





� Sewell Chan, Chance to Mark the Ballot by Puffing through a Straw, NY TIMES, June 21, 2006 (article describing the specifications of the Avante Vote-Trakker Auto Ballot marking device, which includes puff and sip capabilities, pumping a foot pedal, touching a computer screen or pressing flat plastic shapes affixed to the four corners of a specially configured keyboard).
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� See, U.S. v. New York State Board of Elections, Civil Action No. 06-CV-0263 (GLS) (N.D.N.Y. 2006).





� See, Minutes of New York City Board of Elections Commissioners meeting, February 8, 2008.
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