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TITLE:
To amend the administrative code of the city of New York, in relation to regulating sidewalk ATMs as revocable consents and requiring safety features for all outdoor ATMs.
ADMINISTRATIVE CODE:
Amends section 19-104 by lettering the existing section as subsection a and adding a new subsection b; amends title 19 by adding a new section 19-128.2; and amends Chapter 4 of title 20 by adding a new 
subchapter 3-A.

INTRODUCTION


On October 25, 2010, the Committee on Transportation, chaired by Council Member James Vacca, will hold a hearing on Proposed Int. No. 257-A. This legislation would amend the Administrative Code to add automated teller machines booths (“ATM”) to the list of revocable consents and requiring all ATMs operated by non-banking institutions to be equipped with certain safety features.  Invitees include Commissioner Janette Sadik-Khan, New York City Department of Transportation (“DOT”); Commissioner Jonathan Mintz, New York City Department of Consumer Affairs (“DCA”); chambers if commerce, business associations, community boards, civic groups and transportation advocates.  

BACKGROUND


Current DOT rules do not allow ATMs to be placed on a City sidewalk.
  The owner of an ATM placed on a City sidewalk can be issued a notice of encroachment.
  If the ATM has not been removed within the time set by the notice of encroachment, a summons for encroachment can be issued and the owner may be fined.
  However, evidence suggests that these rules may be ineffective in stopping the proliferation of ATM machines on City sidewalks.  In July of 2009, the Office of Manhattan Borough President Scott Stringer conducted a survey of the ATMs located on 471 city blocks.  The survey identified 950 ATMs of which 25.5% (242) were non-bank operated and stationed on public sidewalks.
  These ATMs were found clustered together, with as many as five machines on one city block.
  The study revealed that over forty percent of these ATMs were covered in graffiti.
  

In addition, while New York State law requires bank-operated ATMs to be equipped with substantial safety features,
 there are currently no laws in place requiring safety features for non-bank ATMs.  Of the 242 non-bank operated ATMs the 2009 study found on City sidewalks, 85% lacked a surveillance camera nearby and only 3.5% were equipped with a reflective mirror.

Proposed Int. No. 257-A would require ATM operators to obtain a revocable consent from DOT before placing an ATM on a public sidewalk and would mandate safety features for non-bank operated ATMs.   

ANALYSIS


Section one of Proposed Int. No. 257-A amends section 19-104 by lettering the existing section as subdivision a and adding a new subdivision b to require that ATM booths be added to the list of items eligible for a revocable consent.  


Section two of Proposed Int. No. 257-A amends chapter 1 of title 19 by adding a new section 19-128.2.  Subdivision a of new section 19-182.2 would define “Automated Teller Booth (ATM Booth)” to mean any device linked to the accounts and records of a banking institution that enables consumers to carry out banking transactions, including, but not limited to, account transfers, deposits, cash withdrawals, balance inquiries and loan payments.  Subdivision b of new section 19-182.2 would provide that on or after the effective date of the local law that added new section 19-182.2, it would be unlawful to install or maintain one or more ATM booths on any public sidewalk without first obtaining a revocable consent from the Commissioner of Transportation and unless such ATM booths are in compliance with this new section and all rules promulgated hereunder.  


Subdivision c of new section 19-182.2 would require the Commissioner of Transportation to set forth by rule such requirements that he or she deems necessary for ATM booths installed or maintained on any sidewalk pursuant to a revocable consent issued under this new section.  New subdivision c would further provide that these rules may include, but not be limited to, requirements related to an ATM booth’s size, shape, appearance, materials, placement, construction and maintenance; insurance and indemnification requirements; and requiring surveillance cameras, reflective safety mirrors, and adequate lighting at all non-bank ATMs.


Section three would add a new subchapter 3-A, entitled “ATM Safety Features”  to Chapter four of title 20 of the Administrative Code of the City of New York.  Subchapter 3-A would be comprised of four new sections 20-626, 20-627, 20-628, and 20-629.


New section 20-626 entitled “Definitions” would provide definitions of certain terms for the purposes of the new subchapter. Subdivision a of new section 20-626 would define “Automated Teller Machine (ATM)” to mean any device linked to the accounts and records of a banking institution that enables consumers to carry out banking transactions, including, but not limited to, account transfers, deposits, cash withdrawals, balance inquiries and loan payments.  


Subdivision b of new section 20-626 would define “Adequate lighting” to mean lighting during nighttime hours according to the following standards: a minimum illuminance of five footcandles maintained on a horizontal plane at a point five feet outward from and five feet above the ground surface from the automated teller machine and a minimum illuminance of two footcandles maintained at fifty feet in all unobstructed directions from the automated teller machine.


Subdivision c of new section 20-626 would define “Footcandles” as the unit of illuminance equal to one lumen per square foot.  Subdivision d of new section 20-626 would define “Nighttime hours” to mean the period of time beginning thirty minutes after sunset and ending thirty minutes before sunrise


New section 20-627 entitled ‘”Security Measures” would require every non-banking institution to maintain the security measures contained in subdivisions a and b of such section for each of the ATMs within its dominion and control which are located on privately-owned property outside a building and open to the outdoor air.  Subdivision a of new section 20-627 would require a surveillance camera or cameras to view and record all activity occurring within a minimum of three feet in front of an ATM.  Subdivision a would further provide that recordings made by such cameras be preserved by the owner of the ATM for at least forty-five days.  Subdivision b of new section 20-627 would require adequate lighting.


New section 20-628 entitled “Penalties” would provide in subdivision a that any person that violates any of the provisions of new subchapter 3-A shall be liable for a civil penalty of not less than two hundred fifty dollars nor more than two thousand five hundred dollars for the first violation and for each succeeding violation a civil penalty of not less than five hundred dollars nor more than five thousand dollars.  Subdivision b of new section 20-628 would provide that any person who violates any of the provisions of new subchapter 3-A shall be guilty of an offense punishable by a fine of not less than twenty-five dollars nor more than seven hundred fifty dollars for each offense or by imprisonment for not less than thirty days, or both.  


New section 20-629 entitled “Hearing Authority” would provide in subdivision a that notwithstanding any other provision of law, the department is authorized upon due notice and hearing, to impose civil penalties for the violation of any provision of this subchapter and shall have the power to render decisions and orders to impose civil penalties not to exceed the amounts specified in new section 20-628 for each violation.  Subdivision a would further provides that all proceedings authorized pursuant to this subdivision shall be conducted in accordance with rules promulgated by the Commissioner of Consumer Affairs and that remedies and penalties provided for in this subdivision shall be in addition to any other remedies or penalties provided for enforcement of such provisions under any other law, including but not limited to, civil or criminal actions or proceedings.  


Subdivision b of new section 20-629 would provide that all proceedings authorized by subdivision a of new section 20-629 shall be commenced by the services of a notice of violation returnable to the administrative tribunal of the Department of Consumer Affairs and that the  Commissioner of Consumer Affairs shall prescribe the form and wording of such notice of violation.  Subdivision b also provides that the notice of violation or a copy thereof when filled in and served shall constitute notice of the violation charged, and, if sworn or affirmed, shall be prima facie evidence of the facts contained therein.

Section four would provide that this local law take effect one hundred and twenty days after it is enacted into law.
Proposed Int. No. 257-A
By Council Members Reyna, Brewer, Foster, Koppell, Lander and Gentile 
A Local Law to amend the administrative code of the city of New York, in relation to regulating sidewalk ATMs as revocable consents and requiring safety features for all outdoor ATMs.
Be it enacted by the Council as follows:
Section 1.  Section 19-104 of chapter one of title 19 of the administrative code of the city of New York is amended to read as follows:
§ 19-104 Revocable consents. a. The issuance of revocable consents by the commissioner  pursuant  to  this  subchapter  shall  be  subject  to the provisions of chapter fourteen of the charter and the rules  adopted  by the commissioner pursuant thereto.
b.  The department shall add ATM booths to the list of improvements eligible for a revocable consent.  

§2.  Chapter one of title 19 of the administrative code of the city of New York is amended by adding a new section 19-128.2 to read as follows:
§ 19-128.2  ATM Revocable Consents.  a.  For the purposes of this section, the following term shall be defined as follows:
"Automated Teller Machine Booth" ("ATM booths") shall mean any device linked to the accounts and records of a banking institution that enables consumers to carry out banking transactions, including, but not limited to, account transfers, deposits, cash withdrawals, balance inquiries, and loan payments. 
b. Revocable Consents Required.  On and after the effective date of the local law that added this section, it shall be unlawful to install or maintain one or more ATM booths on any public sidewalk without first obtaining a revocable consent from the commissioner and unless such ATM booths are in compliance with the provisions of this section and any rules promulgated hereunder.  
c. ATM booth requirements.  The commissioner shall set forth by rule such requirements as he or she deems necessary for ATM booths installed or maintained on any sidewalk pursuant to a revocable consent issued under this section.  Such rules may include, but shall not be limited to:
1. Requirements related to an ATM booths' size, shape, appearance, materials, placement, construction, and maintenance.
2. Insurance and indemnification requirements. 
3. Requiring surveillance cameras, reflective safety mirrors, and adequate lighting at all non-bank ATMs. 
§3.  Chapter four of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 3-A to read as follows:
 

SUBCHAPTER 3-A
ATM Safety Features 
§ 20-626 Definitions
§ 20-627 Security Measures 
§ 20-628 Penalties
§ 20-629 Hearing Authority 
§20-626 Definitions.  For the purposes of this subchapter, the following terms shall have the following meanings.  a. "Automated Teller Machine" ("ATM") shall mean any device linked to the accounts and records of a banking institution that enables consumers to carry out banking transactions, including, but not limited to, account transfers, deposits, cash withdrawals, balance inquiries, and loan payments.
b. "Adequate lighting" shall mean lighting during nighttime hours according to the following standards:
i. a  minimum illuminance of five footcandles is maintained on a horizontal plane at a point five feet outward from and five  feet  above the ground surface from the automated teller machine;
ii. a minimum illuminance of two footcandles is maintained at fifty feet in all unobstructed directions from the automated teller machine.  
c.  "Footcandles" means the unit of illuminance equal to one lumen per square foot. 
d. "Nighttime hours" means the period of time beginning thirty minutes after sunset and ending thirty minutes before sunrise.  
§20-627 Security Measures. Every non-banking institution shall maintain the following security measures with respect to each of the ATMs within its dominion and control which are located on privately-owned property outside a building and open to the outdoor air: 
a.  A surveillance camera or cameras which shall view and record all activity occurring within a minimum of three feet in front of an ATM.  The recordings made by such cameras shall be preserved by the owner of the ATM for at least forty-five days.  
b. Adequate lighting.
§20-628 Penalties.  a. Any person that violates any of the provisions of this subchapter shall be liable for a civil penalty of not less than two hundred fifty dollars nor more than two thousand five hundred dollars for the first violation and for each succeeding violation a civil penalty of not less than five hundred dollars nor more than five thousand dollars. 
b. Any person who shall violate any of the provisions of this subchapter shall be guilty of an offense punishable by a fine of not less than twenty-five dollars nor more than seven hundred fifty dollars for each offense, or by imprisonment for not less than thirty days, or both. 
§20-629 Hearing Authority.  a. Notwithstanding any other provision of law, the department shall be authorized upon due notice and hearing, to impose civil penalties for the violation of any provision of this subchapter. The department shall have the power to render decisions and orders and to impose civil penalties not to exceed the amounts specified in section 20-628 of this subchapter for each such violation. All proceedings authorized pursuant to this paragraph shall be conducted in accordance with rules promulgated by the commissioner. The remedies and penalties provided for in this paragraph shall be in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.
b. All such proceedings shall be commenced by the service of a notice of violation returnable to the administrative tribunal of the department. The commissioner shall prescribe the form and wording of notices of violation. The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged, and, if sworn to or affirmed, shall be prima facie evidence of the facts contained therein.
§4. This local law shall take effect one hundred and twenty days after its enactment into law.
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