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INT. NO. 165-A:
By: Council Member Freed; also Council Members Foster, Harrison, Leffler, Michels, Robinson, Miller, Quinn and Lopez

TITLE:
A local law to amend the administrative code of the city of New York in relation to discrimination by city contractors.

ADMINISTRATIVE CODE:

Adds a new Section 6-123 to Chapter 1 of Title 6

BACKGROUND & INTENT OF INT. NO. 165-A

Title VIII of the Administrative Code recognizes that there is no greater danger to the health, safety and welfare of the City and its inhabitants than the existence of groups prejudiced against one another because of their actual or perceived differences, including those based on race, color, creed, age, national origin, alienage or citizenship status, gender, sexual orientation, disability, or marital status.
  Accordingly, Title VIII attempts to address the alleged incidents of prejudice, intolerance, bigotry, discrimination, bias-related violence or harassment through the Human Rights Commission to ensure the citizens of the City that overall discriminatory practices are not tolerated.  


 Int. No. 165-A requires that contractors and most subcontractors doing business with the City refrain from any unlawful discriminatory practices as defined and pursuant to the terms of Title VIII of the Administrative Code.

CURRENT CITY REQUIREMENTS


Currently, the City’s boilerplate contract provisions contain the following language with respect to discriminatory practices:

1. Pursuant to New York State Labor Law § 220-e, contractors and subcontractors are prohibited from discriminating in hiring based on race, creed, color, sex, or national origin.  In addition, they are prohibited from discriminating or intimidating any employee based on race, creed, color, sex or national origin.

2. New York City Administrative Code § 6-108 makes it unlawful for contractors engaged in the construction, alteration, or repair of buildings, streets, highways, or contractors engaged in the manufacture, sale or distribution of materials, equipment or supplies, to refuse employment or the continuation of employment to someone on the basis of race, color or creed.

3. Executive Order No. 50, entitled Equal Employment Opportunity, prohibits:

a. discrimination by contractors based on race, creed, color, national origin, sex, age, disability, marital status or sexual orientation with respect to all employment-related decisions including hiring, promotion, demotion, downgrading, transfer, training, compensation, layoff and termination; and

b. discrimination by contractors in the selection of subcontractors based on race, color, national origin, sex, age, disability, marital status or sexual orientation.

In addition, Executive Order 50 requires that contractors place in all employment advertisements, as well as notify each labor organization with which they have collective bargaining agreements, that they will not discriminate based on race, color, national origin, sex, age, disability, marital status or sexual orientation - or, in the alternative, that they are an equal opportunity employer.

4. The MacBride Principles (Administrative Code § 6-115.1) are the principles relating to non-discrimination and freedom of workplace opportunity which require employers doing business in Northern Ireland to undertake certain procedures to increase the representation of underrepresented religious groups in the workforce.  

a. For competitive sealed bids, there is a 5% price preference for firms

that agree to comply with the MacBride Principles.

b. For other award methods, any contractor not agreeing to abide by the

MacBride Principles will not be awarded the contract unless the contracting agency certifies in writing that the contract is necessary and cannot be obtained (for the same quality or price) from another vendor.

5.  
Pursuant to Title II of the Americans with Disabilities Act of 1990 (“ADA”), City contractors shall not discriminate against an individual with a disability (as defined in the ADA) in providing services, programs, or activities pursuant to the agreement. 

INT. NO. 165 –A ANALYSIS


Section one of Int. 165-A amends title 6 of the administrative code by adding a new section 6-123.  

Subdivision (a)(1) of proposed section 6-123 defines the term “contract” as any written agreement, purchase order or instrument whereby the City is committed to expend or does expend funds in return for work, labor, services, supplies, equipment, materials, or any combination of the foregoing.  In addition, for purposes of this section only, unless otherwise required by law, the term “contract” shall also include any City grant, loan, guarantee or other City assistance for a construction project.  The term “contract” shall not include: contracts for financial or other assistance between the City and a government or government agency; or contracts, resolutions, indentures, declarations of trust, or other instruments authorizing or relating to the authorization, issuance, award, and sale of bonds, certificates of indebtedness, notes or other fiscal obligations of the City or consisting thereof. 

Subdivision (a)(2) of proposed section 6-123 defines the term “contracting agency” as a city, county, borough, or other office, position, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.  

Subdivision (a)(3) of proposed section 6-123 defines the term “contractor” as a person who is a party or a proposed party to a contract with a contracting agency as those terms defined herein.  

Subdivision (b) of proposed section 6-123 states that all contractors doing business with the city without regard to the dollar amount shall not engage in any unlawful discriminatory practice as defined and pursuant to the terms of title viii of the administrative code.  Every contract in excess of $50,000 shall contain a provision or provisions detailing the requirements of this section.

Subdivision (c) of proposed section 6-123 states that the contractor will not engage in any unlawful discriminatory practice as defined in Title VIII of the administrative code.  In the case of a contract for supplies or services, the contractor shall include a provision in any agreement with a first-level subcontractor for an amount in excess of $50,000 that such subcontractor shall not engage in such unlawful discriminatory practice.  In the case of a contract for construction, the contractor shall include a provision in all subcontracts for an amount in excess of $50,000 that the subcontractor shall not engage in such unlawful discriminatory practice.

Subdivision (d) of proposed section 6-123 states that upon receiving a complaint 

or at his or her own instance, the commissioner of business services, acting pursuant to section 1305 of the charter, may conduct such investigation as may be necessary to determine whether contractors and subcontractors are in compliance with the equal employment opportunity requirements of federal, state and local laws and executive orders.  If the commissioner has reason to believe that a contractor or subcontractor is not in compliance with the provisions of this section, or where there has been a final adjudication by the human rights commission or a court of competent jurisdiction that a contractor has violated one or more of the provisions of Title VIII of the administrative code, as to its work subject to the contract with the contracting agency, the commissioner of business services shall seek the contractor’s or subcontractor’s agreement to adopt and adhere to an employment program designed to ensure equal employment opportunity, including but not limited to measures designed to remedy underutilization of minorities and women in the contractor’s or subcontractor’s workforce, and may, in addition, recommend to the contracting agency that payments to the contractors be suspended pending a determination of the contractor’s or subcontractor’s compliance with such requirements.  If the contractor or subcontractor does not agree to adopt or does not adhere to such a program, the commissioner shall make a determination as to whether the contractor or subcontractor is in compliance with the provisions of this section, and shall notify the head of the contracting agency of such determination and any sanctions, including withholding of payment, imposition of an employment program, finding the contractor to be in default, cancellation of the contract, or other sanction or remedy provided by law or by contract, which the commissioner believes should be imposed.  The head of contracting agency shall impose such sanction unless he or she notifies the commissioner in writing that the agency head does not agree with the recommendation, in which case the commissioner and the head of the contracting agency shall jointly determine any sanction to be imposed.  If the agency head and the commissioner do not agree on the sanction to be imposed, the matter shall be referred to the mayor, who shall determine any sanction to be imposed.


Subdivision (e) of proposed section 6-123 states that nothing in this section shall be construed to limit the city’s authority to cancel or terminate a contract, deny or withdraw approval to perform a subcontract or provide supplies, issue a non-responsibility finding, issue a non-responsiveness finding, deny a person or entity pre-qualification, or otherwise deny a person or entity city business.

EFFECTIVE DATE


Section two of proposed Int. No. 165-A shall take effect forty-five days after its enactment into law and shall apply to contracts for which bids or proposals are first solicited after such effective date. 

� See Administrative Code § 8-101.





� The term “unlawful discriminatory practice” includes only those practices specified in § 8-107.  These areas include: a. employment;  b. apprenticeship training programs; c. public accommodations; d. housing accommodations; e. sale, rent, or lease of land and commercial space; f. lending practices; g. membership in real estate organizations; h. imposing on an employee as a condition of employment any practice which would cause such employee to violate or forego a practice of his or her religion; i. aiding and abetting any acts forbidden under Title VIII; j. retaliation against anyone opposing any act forbidden under Title VIII; k. violation of conciliation agreement; l. unlawful boycotts or blacklists based on race, creed, color, national origin, gender, disability, age, marital status, sexual orientation, alienage or citizenship status; m. unlawful practices which result in disparate impact to the detriment of any group protected by the provisions of Title VIII; n. inquiring about (or acting adversely to a person because of) an arrest or criminal accusation which was followed by a termination in favor of such person; o. reasonable accommodations to be made for persons with disabilities. 








� In Under 21 v. City of New York, 65 N.Y.2d 344 (1985), Executive Order 50 was challenged on the grounds that Mayor Koch had exceeded his authority in forbidding those who secure contracts with the City from refusing to hire people on the basis of sexual orientation.  The Court of Appeals ruled that the Mayor had no authority to initiate that policy.  The ruling did not address the extent to which the City may regulate the employment practices of those with whom it does business, but simply revolved around the issue of whether the executive may forbid discrimination by contractors on a ground not covered by any legislative enactment.  In addition, the Court rejected the claim that Executive Order 50 be found entirely invalid, arguing that that the Mayor may enforce existing State and City laws prohibiting employment discrimination through the establishment of an additional enforcement mechanism. 


In 1986, Local Law 2 was enacted which amended Title VIII of the Administrative Code to include “sexual orientation” as a protected class pursuant to the City’s Human Rights Law.  Shortly after, Mayor Koch issued Executive Order 94 of 1986.  The order sought to amend Executive Order 50 and restore the language that had been invalidated by the Court of Appeals, thereby prohibiting discrimination by contractors on the basis sexual orientation, pursuant to the City’s Human Rights Law.	  
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