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October 4, 2023

INT. NO. 1070	By Council Member Gutiérrez

TITLE:	A Local Law to amend the administrative code of the city of New York, in relation to reinstatement of the biotechnology credit against the general corporation tax, the unincorporated business tax, and the corporate tax of 2015

ADMINISTRATIVE CODE:	Amends §§ 11-503(o)(a)(8), 11-604(21)(a)(8), and 11-654(21)(a)(8) of the administrative code of the city of New York 

LOCAL LAW:	Amends §3 of local law number 67 for the year 2009

Today, the Finance Committee will consider Introduction 1070, a local law to amend the administrative code of the city of New York and local law 67 for the year 2009, in relation to reinstating the biotechnology credit against the general corporation tax, unincorporated business tax, and the corporate tax of 2015. This legislation would reinstate the biotechnology credit, which expired January 1, 2019, retroactive to January 1, 2023 and allow it to run until January 1, 2026.
Background 
Biotechnology in New York City 
Biotechnology is a form of technology involving the scientific manipulation of living organisms to produce products conducive to improving the lives and health of plants, animals and humans. This includes research on new drugs, medical devices and diagnostic texts.[footnoteRef:1] With nine major research centers, 62 hospitals, hundreds of life science-related companies, and an unparalleled talent pool, New York City has a natural advantage in emerging technologies, particularly biotechnology. It received $2.6 billion in research funding from the National Institutes of Health (“NIH”) in 2023, which would rank third in the nation behind the states of California and Massachusetts.[footnoteRef:2]  Investments in commercialization of new technologies has proven successful; according to a report by the Department of City Planning and the Economic Development Corporation, New York City has added more than 260 life sciences research companies over the last ten years and made itself the core of the region leading the country in life sciences jobs and funding.[footnoteRef:3]  [1:  Biotechnologies is defined as “ technologies involving the scientific manipulation of living organisms, especially at the molecular and/or the sub-molecular genetic level, to produce products conducive to improving the lives and health of plants, animals, and humans; and the associated scientific research, pharmacological, mechanical, and computational applications and services connected with these improvements. Activities included with such applications and services shall include, but not be limited to, alternative mRNA splicing, DNA sequence amplification, antigenetic switching, bioaugmentation, bioenrichment, bioremediation, chromosome walking, cytogenetic engineering, DNA diagnosis, fingerprinting, and sequencing, electroporation, gene translocation, genetic mapping, site-directed mutagenesis, bio-transduction, bio-mechanical and bio-electrical engineering, and bio-informatics” §3102-E(1)(b)(5) of the New York State Public Authorities law.]  [2:  NIH Awards by Location & Organization, Fiscal Year 2023, available at NIH.gov last accessed Sep. 25, 2023.  City data was calculated by an aggregation of award amounts distributed to City-specific Congressional districts.]  [3:  NYC Planning and NYCEDC, Life Sciences in the NYC Metro, June 2022 available at NYC.gov.] 

New York City’s Biotechnology Credit 
Legislative History
In the Spring of 2009, the New York City Council urged the State Legislature and worked with them to pass legislation authorizing New York City to provide a biotechnology credit that would mirror the State’s New York State’s Emerging Technologies Facilities, Operations and Training Credit. On September 16, 2009, the Governor signed A.8131/S.4845-B into law, codified as Chapter 453 of the Laws of 2009. Shortly thereafter, on September 17, 2009, the Council passed Local Law 67 of 2009 which provides a credit against the City’s general corporation tax and the unincorporated business tax for qualified emerging technology companies (“QETCs”) located in New York City that focus primarily on biotechnology. The authorization term for the credit, referred to as the “Biotechnology Credit,” as authorized by Chapter 453, was from January 1, 2010 to December 31, 2012. 
On August 17, 2012, the Governor signed Chapter 429 of the Laws of 2012, which amended the Tax Law to allow New York City to extend the existing Biotechnology Credit through December 31, 2015. On December 10, 2012, the Council passed Local Law 61 of 2012 so extending the credit.
On April 13, 2015, the Governor signed Chapter 60 of the Laws of 2015, which amended the administrative code to create the corporate tax of 2015 and included the Biotechnology Credit to apply against the tax.  On September 25, 2015, the Governor signed Chapter 260 of the Laws of 2015, which amended the Tax Law to allow New York City to again extend the Biotechnology Credit through December 31, 2018. On November 24, 2015, the Council passed Local Law 111 of 2015 so extending the credit.
In 2018, the State did not renew the Biotechnology Credit, allowing it to lapse on January 1, 2019.  On May 3, 2023, the Governor signed Chapter 59 of the Laws of 2023, which amended the Tax Law to reauthorize the Biotechnology Credit for a term of January 1, 2023 to December 31, 2025.
How the Credit Works
The Biotechnology Credit provides QETC firms with a refundable credit for three types of expenses: qualifying expenses related to acquiring research and development property, certain expenses related to training employees, and other research and development expenses.
Qualifications 
A taxpayer is entitled to a credit if the company is located in the city and (A) whose primary products or services are classified as emerging technologies and whose total annual product sales are ten million dollars or less; or (B) has research and development activities in city and whose ratio of research and development funds to net sales equals or exceeds the average ratio for all surveyed companies classified as determined by the National Science Foundation in the most recent published results from its Survey of Industry Research and Development, or any comparable successor survey as determined by the department, and whose total annual product sales are ten million dollars or less.  An eligible taxpayer shall also have:

1) no more than 100 full-time employees, of which at least 75 percent are employed in the City; 
2) a ratio of research and development funds to net sales of at least six percent during the calendar year ending with or within the taxable year for which the credit is claimed; and
3) gross revenues not exceeding $20 million, including affiliates for the calendar year immediately preceding the calendar year ending with or within the taxable year for which the credit is claimed. . 

Credit Amount 
The City’s biotechnology credit provides a refundable credit to small QETCs focusing on biotechnology in the following amount: 
a. up to 18 percent of costs related to purchase or renting of equipment for testing, quality control, research, or production; 
b. up to nine percent for qualified research expenses, primarily in-house research-related operating costs; and 
c. up to $4,000 per employee for certain employee training expenses. 

For newly formed or newly located to the City firms, or those that have increased their employment in the City by at least five percent, the credit will be no more than $250,000 per QETC. For existing biotechnology firms that have not increased their employment by at least 5 percent to be eligible for the credit, the credit is up to $125,000, for the same expenses, but at half of the above rates. The total credits for a given year are capped at $3 million. If credits in a given year exceed the cap they will be allocated on a prorated basis by the New York City Department of Finance. 
The Success of the Credit 
The credit is part of a multifaceted policy to create a vibrant industry in New York City with sufficient size and density that it becomes a good place to make a career in biotechnology and to locate the kind of ancillary services that the industry needs.
Life sciences has become a growth industry in the City in the years since adoption of the Biotechnology Credit. The average wage of life science-related jobs in the City was $142,000 in 2020, an increase of 67 percent from 2010.[footnoteRef:4] In March 2023, life sciences employed 84,700 people in the City.[footnoteRef:5]  Private funding into the life sciences industry was $3.9 billion in 2022, an 11.3 percent increase from the City’s pre-pandemic peak of $3.5 billion in 2019. [4:  NYC EDC.  Life Sciences, available at NYC.gov last accessed Sep. 27, 2023.]  [5:  Cushman & Wakefield, 2023 March Life Sciences Update at p. 24.] 

For Tax Year 2018, 28 qualifying firms claimed the biotechnology credit at the full value of $3 million. Over the lifetime of the program, an average of 25 firms claimed the credit per year at a cost of $2.3 million.
	Tax Year
	2010
	2011
	2012
	2013
	2014
	2015
	2016
	2017
	2018

	No. of Firms
	22
	30
	23
	18
	18
	27
	29
	34
	28

	Total Cost 
(in millions)
	$2
	$3
	$2
	$2
	$1
	$2
	$3
	$3
	$3



Authorizing Legislation 
On May 3, 2023, the Governor signed Chapter 59 of the Laws of 2023, which amended the Tax Law to reauthorize the Biotechnology Credit for a term of January 1, 2023 to December 31, 2025.
Introduction 1070
This legislation amends sections 11-503, 11-604, and 11-654 of the Administrative Code, and Local Law 67 of 2009, to reinstate the biotechnology credit, which expired January 1, 2019, retroactive to January 1, 2023 and allow it to run until January 1, 2026.

Int. No. 1070

By Council Member Gutiérrez

..Title
A Local Law to amend the administrative code of the city of New York, in relation to reinstatement of the biotechnology credit against the general corporation tax, the unincorporated business tax, and the corporate tax of 2015.
..Body

Be it enacted by the Council as follows:


1

1

Section 1. Subparagraph 8 of paragraph (a) of subdivision (o) of section 11-503 of the administrative code of the city of New York, as added by local law 67 for the year 2009, is amended to read as follows:
(8) The credit allowed under this subdivision shall only be allowed for taxable years beginning on or after January first, two thousand ten and before January first, two thousand nineteen[.], and beginning on or after January first, two thousand twenty-three and before January first, two thousand twenty-six.
§ 2. Subparagraph 8 of paragraph (a) of subdivision 21 of section 11-604 of the administrative code of the city of New York, as added by local law number 67 for the year 2009, is amended to read as follows:
(8) The credit allowed under this subdivision shall only be allowed for taxable years beginning on or after January first, two thousand ten and before January first, two thousand nineteen[.], and beginning on or after January first, two thousand twenty-three and before January first, two thousand twenty-six.
§ 3. Subparagraph 8 of paragraph (a) of subdivision 21 of section 11-654 of the administrative code of the city of New York, as amended by chapter 60 of the laws of 2016, is amended to read as follows:
(8) The credit allowed under this subdivision shall only be allowed for taxable years beginning before January first, two thousand nineteen[.] or beginning on or after January first, two thousand twenty-three and before January first, two thousand twenty-six. 
§ 4. Section 3 of local law number 67 for the year 2009 is amended to read as follows:
§ 3. The aggregate amount of tax credits allowed under both this local law and subdivision 21 of section 11-654 of the administrative code in any calendar year shall be 3 million dollars. Such aggregate amount of credits shall be allocated by the department of finance of the city of New York among eligible taxpayers on a pro rata basis. Taxpayers eligible for such pro rata allocation shall be determined by the department of finance of the city of New York no later than February twenty-eighth of the succeeding calendar year in which the credit provided in this local law is applied.  The department of finance of the City of New York shall establish by rule procedures for the allocation of tax credits allowed by this local law and subdivision 21 of section 11-654 of the administrative code.  Such  rules shall  include  provisions  describing  the application process, the due dates for such applications, the standards that shall be used to evaluate the applications, the documentation that will be provided to taxpayers  to substantiate the amount of tax credits allocated to such taxpayers, and such other provisions as deemed necessary and appropriate.
§ 5. This local law shall take effect immediately and, if it shall have become a law after December 31, 2023, shall be retroactive to and deemed to have been in full force and effect as of January 1, 2023.
MJT
LS #13312
5/25/2023, 3:16 p.m.
8




image1.png




