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Title:
A Local Law to amend the administrative code of the city of New York, in relation to the use of ultra low sulfur diesel fuel and the best available technology for reducing the emission of pollutants by diesel fuel-powered ferries owned or operated by the city of New York.

I.
 Introduction
On December 17, 2007, the Committee on Environmental Protection, chaired by Council Member James F. Gennaro, held a hearing on Proposed Int. No. 168-A, related to the use of ultra low sulfur diesel fuel and the best available technology for reducing the emission of pollutants by diesel fuel-powered ferries owned by the city.  Officials from the Mayor’s Office of Sustainability and Long-Term Planning, the New York City Department of Transportation, and representatives of environmental advocacy groups such as Environmental Defense, the Natural Resources Defense Council and the American Lung Association of the City of New York testified, among others.  Their comments were considered and revisions were made in response to their concerns.  When implemented, the proposed local law will make the New York City ferry fleet the “greenest” in the nation. 

Diesel emissions from marine vehicles pose serious health concerns for those who live and work in New York City.  According to the United States Environmental Protection Agency (EPA) diesel exhaust is a likely carcinogen.  Pollutants that are associated with diesel emissions are also responsible for non-cancer health effects.
  Particulate matter and nitrogen oxide, result in respiratory conditions, such as aggravated asthma and decreased lung function.  The health impacts associated with diesel exhaust are more serious in New York City, where 700,000 adults and 300,000 children have been diagnosed with asthma at some point during their lives.
  

The Staten Island Ferry fleet generates significant nitrogen oxide (NOx) and particulate matter emissions.  Sections 108-111 of the Clean Air Act (the “Act”) call for reductions in criteria pollutants including ozone, nitrogen oxides and particulate matter.   The use of ultra low sulfur diesel fuel (ULSD) fuel (diesel fuel with a sulfur content of no more than 15 parts per million (ppm)) and the best available technology to reduce emissions in the City’s public ferry fleet will help the City to comply with the Clean Air Act and reduce Greenhouse Gases as required by the New York City Climate Protection Act, Local Law 55 of 2007. This and similar efforts will also help reduce the City’s health care costs associated with increased asthma hospitalizations, morbidity and mortality, cancer and non-cancer health effects.  

II.
Statutory and Regulatory Background


The Clean Air Act (hereinafter the Act) is the comprehensive federal law that regulates air emissions from stationary and mobile sources.  Pursuant to the Act, the EPA sets National Ambient Air Quality Standards (NAAQS) for criteria pollutants present in ambient air.  These nationwide standards ensure “that all Americans have the same basic health and environmental protections.”
  NAAQS exist for six principal pollutants, including several that are associated with diesel exhaust—ozone, particulate matter (PM), sulfur oxides, and nitrogen oxides.  States are required to develop and submit to the EPA state implementation plans (SIPs) that explain how each State will attain the national ambient air quality standards.  

Section 211(c) of the Act authorizes the EPA to regulate fuels.  Section 213(a) (4) of the Act authorizes the EPA to regulate specific categories of new non-road engines such as marine engines.  In November of 2005 EPA promulgated Highway Diesel and Nonroad Diesel regulations, which mandate the reduction of sulfur content of all diesel fuel and reductions in the emissions of several criteria pollutants from non-road diesel engines.
  These regulations place stringent emissions standards on nonroad engines for such pollutants as particulate matter (PM), carbon monoxide (CM), nitrogen oxides (NOx) and hydrocarbons (HC).  The regulations require that refiners produce nonroad diesel fuel that meets a maximum sulfur level of 15 parts per million.
  According to the EPA, this sulfur standard is based on its “assessment of the impact of sulfur on advanced exhaust emission control technologies and a corresponding assessment of the feasibility of ultra low sulfur fuel production and distribution.”
  These requirements follow federal standards that have already gone into effect for on road sources, such as heavy-duty vehicles.
  Full implementation of the Nonroad Diesel Rule is expected to prevent twelve thousand premature deaths, one million lost work days, fifteen thousand heart attacks, six thousand asthma-related emergency room visits and eight thousand nine hundred hospitalizations.

     As indicated earlier, EPA also promulgated standards to regulate categories of marine diesel engines. 
 The standards were phased in over time and by Tiers, based upon the size of the engines.  The EPA Tier 1 emission standards for marine engines are equivalent to the nitrogen oxides (NOx) limits, negotiated and adopted by Annex VI to the International Convention on the Prevention of Pollution from Ships, 1973, as Modified by the Protocol of 1978 Relating thereto (this convention is also known as MARPOL 73/78).  The Annex VI standards apply to engines over 130 kW installed on vessels constructed on or after January 1, 2000 or engines that undergo a major conversion on or after January 1, 2000.
  The Annex VI limits were superceded by the EPA Tier 2 standards for these engines in 2007.
  It is the position of EPA that marine vehicles are a significant source of primary and secondary PM, NOx and SOx emissions.
  EPA estimates that nitrogen oxide emissions from ships make up more than 9 percent of all United States mobile source nitrogen oxide emissions and more than 5 percent of United States nitrogen oxide emissions from all sources.
 According to EPA particulate matter is a serious threat to public health. 
 EPA also believes that emissions from ships, generally, are a great concern in deep water ports in the United States.
  

The federal provisions enacted to achieve clean air do not occupy the field or prevent local government from acting insofar as its actions pertain to the publicly owned ferry fleet.  There is still a role for State and local governments committed to improving the air quality and quality of life for their residents.  The Congressional findings and declaration of purpose of the Clean Air Act state that, “air pollution prevention (reduction or elimination of the amount of pollutants produced or created at the source) and air pollution control at its source is the primary responsibility of States and local governments”.
 

However there is currently no local law that mandates the use of ULSD fuel and emissions-reduction technology in marine vehicles generally and the public ferry fleet, specifically.  The above-described federal laws and regulations require use of ULSD fuel and compliance with EPA Tier I and Tier II standards for marine engines. 

III.
Health Effects of Diesel Exhaust

A.
General Discussion

Exposure to diesel exhaust may result in serious adverse health effects.  In addition to containing particulate matter, nitrogen oxides and sulfur oxides, the exhaust contains air toxins, including benzene--a carcinogen—formaldehyde—a probable carcinogen and dioxin, noted for its noncancer and reproductive health effects.
  A recent report by the Clean Air Task Force, a not-for-profit clean air advocacy organization, found that PM 2.5 and ultrafine particle levels in ferry passenger compartments average about three times the simultaneous levels in ambient air.
  Levels of polycyclic aromatic hydrocarbons and black carbon in ferry passenger compartments are even higher relative to ambient air.
    Pollution from marine vessels is also linked to heart and lung disease and even premature mortality.
  By modeling PM concentrations, another recent study concluded that pollution from marine shipping causes 60,000 premature cardiopulmonary and lung cancer deaths worldwide annually with most deaths near coastlines.
  The negative health impacts stemming from exposure to these emissions are especially detrimental to children and the elderly.

There is the considerable evidence that diesel exhaust is a likely carcinogen.  In the EPA’s Health Assessment Document for Diesel Engine Exhaust, “diesel exhaust was classified as likely to be carcinogenic to humans by inhalation.”
 In addition, human epidemiological studies demonstrate an association between exposure to the exhaust and increased lung cancer rates in occupational settings.
  “A number of other agencies including the National Institute of Occupational Safety and Health (NIOSH), the International Agency for Research on Cancer, the World Health Organization, the California Environmental Protection Agency, and the United States Department of Health and Human Services have come to the same conclusion.”
  In fact, as early as 1988, NIOSH first recommended that diesel exhaust be considered a potential occupational carcinogen.
  

The connection between diesel exhaust and asthma is significant in New York City, which has some of the highest asthma rates in the country.  According to the New York City Department of Health and Mental Hygiene, in 2000, children in New York City “were almost twice as likely to be hospitalized for asthma as children in the United States as a whole”, with the Bronx, in recent years, being the borough with “the overall highest rates of asthma hospitalizations, deaths and prevalence among children as well as adults.”
  A study by Harlem Hospital Center and Harlem Children's Zone, with help from Columbia University's Mailman School of Public Health, found that one out of every four children in central Harlem has asthma -- a rate far greater than experts had previously expected and “one of the highest rates ever documented for an American neighborhood.”

B. 
Particulate Matter

Particulate matter “represents a broad class of chemically and physically diverse substances.  It can be principally characterized as discrete particles that exist in the condensed (liquid or solid) phase spanning several orders of magnitude in size.”
  The particles that tend to be of most concern are the “fine” particles, which may deeply penetrate lung tissue.   These tiny particles are “directly emitted from combustion sources and are formed secondarily from gaseous precursors such as sulfur oxides, oxides of nitrogen, or organic compounds.
  

The health effects associated with these fine particles include aggravated asthma, chronic bronchitis, decreased lung function and acute respiratory symptoms.
  It is also believed that “the largest proportion of deaths caused by particulate matter [is] related to cardiovascular illness”.
  According to the EPA’s National Air Toxics Assessment – the Agency’s ongoing, comprehensive evaluation of air toxics in the United States – New York City is among the areas of the country with the highest modeled ambient air concentrations of diesel particulate matter.
  

C. Nitrogen Oxides

Nitrogen oxides combine with volatile organic compounds in the air, such as 

hydrocarbons -- also emitted by nonroad vehicles -- to form ground-level ozone, or smog, in the presence of heat and sunlight.
  Ozone can also cause a variety of respiratory problems, including aggravated asthma, decreases in lung capacity and increased susceptibility to respiratory illnesses. 
  It is damaging to lung tissue in high concentrations and during long-term exposure.
  New York City continues to be classified as a “severe-17 nonattainment area” for ozone.
 

D. Sulfur Oxides 

Sulfur oxides are compounds of sulfur and oxygen molecules.
    Sulfur dioxide is the predominant form of sulfur oxide found in the lower atmosphere.
   Most sulfur dioxide results from burning fuels containing sulfur.  “The major health concerns associated with exposure to high concentrations of sulfur dioxide (SO2) include effects on breathing, respiratory illness, alterations in pulmonary defenses, and aggravation of existing cardiovascular disease.”
  Children, the elderly and vulnerable populations such as those suffering from respiratory aliments are particularly at risk. 
 Sulfur trioxide, which converts in the atmosphere to sulfate particles, also contributes to lower visibility and acid deposition--which has been of great concern in New York State.

E. Toxins

Diesel exhaust also contains a number of toxins that may produce harmful health 

effects, such as benzene, formaldehyde, lead, mercury and dioxins.  Benzene, a known carcinogen, may cause disorders of the blood and the blood-forming tissues, while formaldehyde, which is classified by the EPA as a probable human carcinogen, may cause irritation of the eyes, nose and throat.
,
 Lead and mercury may cause birth defects and other adverse reproductive health effects and may also affect the nervous system.
  Finally, “[d]ioxins are toxic to the immune system, interfere with hormone function, and are toxic to reproduction.”

F. Benefits of ULSD Fuel and Retrofits

     Reducing the level of sulfur in diesel fuel is an important component in the effort to stem the negative health effects associated with diesel exhaust.  Using ULSD fuel with a sulfur content of 15 ppm in marine vehicles rather than standard diesel, which has an average sulfur concentration of 500 ppm, results in significant reductions in sulfur dioxide, in addition to reductions in particulate matter and nitrogen oxides, and when used with emissions-reduction technologies, can achieve dramatic reductions of many pollutants.


Emissions-reduction technologies may be installed as “retrofits”, after a vehicle is manufactured, may be included as original equipment or may result from an engine repower or replacement.  As mentioned above, excluding an engine repower or replacement, these pieces of equipment, the most common of which are diesel oxidation catalysts and diesel particulate filters, can significantly reduce the pollution that is associated with diesel exhaust.
  

Diesel particulate filters are capable of reducing particulate matter emissions by more than ninety percent and nitrogen oxide emissions by between fifteen and twenty percent.
  These devices can also reduce emissions of carbon monoxide, hydrocarbons and toxins by up to ninety percent.
  Such technology must be used in conjunction with diesel fuel with a very low sulfur content to prevent filter clogging and failure.  Diesel oxidation catalysts, which may be used with standard diesel fuel, can achieve reductions in particulate matter of between twenty to fifty percent and reductions in hydrocarbons of up to ninety percent.

IV.
New York City ULSD fuel and Retrofits

ULSD fuel and retrofits are currently being utilized by City agencies and State entities throughout the city.



1.
New York City Transit Authority 

     The New York City Transit Authority (NYCT) was one of the first bus fleets to use this fuel on a widespread basis.
  This important step, which helped make the cleaner fuel commercially available, paved the way for many other entities across the country to use such fuel in their fleets.  For example, since NYCT’s switch to this fuel, fleets in the District of Columbia, Boston and New Jersey have followed suit.
  Since 1996, every diesel bus in NYCT’s fleet has had a diesel oxidation catalyst installed, while since September 2000, all such buses have been using diesel fuel with a sulfur content of no more than 30 ppm.  In all, the NYCTA has repowered 638 buses, replacing original two-stroke engines with new, four-stroke engines that are up to 94 percent cleaner burning.  NYCTA retired its last 2-stroke diesel engines in the summer of 2005.  NYCTA has retrofitted 3,017 buses – more than 90 percent of the entire fleet of diesel engines – with diesel particulate filters, an emissions control technology that reduces diesel particulate emissions from engines by as much as 95 percent. NYCTA also committed to retrofit the remainder of the fleet by the end of 2007. At this point, all of the NYCTA’s 3,017 buses are operating on the cleaner fuel.

2.
New York City Department of Sanitation
     The Department of Sanitation (DSNY) has been using cleaner diesel fuel in sanitation vehicles for over three years.  Since July 2004, DSNY’s entire diesel fleet has been switched to Bio-5 ULSD fuel.
 In January 2002, the New York City Department of Sanitation launched a pilot program for retrofits on four sanitation trucks along with use of ULSD fuel. Since then the DSNY retrofitted or installed pollution control devices on more than 1,000 of its vehicles. 
       

   3.   New York City Department of Transportation 

The Staten Island Ferry: The Alice Austen

     The Staten Island ferries (SI) are an integral part of the New York City transportation infrastructure.  Operating since 1905, the ferries move 65,000 passengers daily.  The ferries operate 24 hours a day, 365 days a year and generate significant levels of pollution, including NOx.  A pilot project involving an emission control retrofit for the Alice Austen, one of the older ferries in the SI Ferry Fleet, was conceived as one of several projects designed to offset emissions associated with Port Authority harbor dredging activities over the next decade.
   According to project estimates, conversion of the entire SI Ferry fleet could remove 500 tons per year (tpy) of NOx emissions.
  Conversion of the entire fleet combined with use of ULSD fuel would also reduce PM, sulfur oxides, HC, CO, VOCs and O3.
  Emission reductions for all these pollutants are needed in New York City.

V.  Analysis of Proposed Int. No. 168-A

Proposed Int. No. 168-A seeks to improve the air quality throughout New York City by amending Chapter one of Title 19 of the Administrative Code of the City of New York by adding section 19-307, requiring the use of ultra low sulfur diesel fuel and the best available technology by the New York City Staten Island Ferry Fleet.
 

     Paragraph (1) of subdivision (a) of new section 19-307 contains definitions.  
     The bill defines “City ferry” to mean any motorized watercraft that is used as a means of commuter passenger mass transportation by water that is owned or operated by the City of New York.

The bill defines “Retrofit” to mean the installation of a pollution control device on the exhaust system after the engine, such as a diesel oxidation catalyst.

 “Tier 2 air quality standards for marine engines” means the engine exhaust emission standards listed in 40 C.F.R. Sec. 89.112(a) (for marine diesel engines under 37 kW) and listed in 40 C.F.R. Sec.94.2 (a) (for all other marine diesel engines).


“Ultra low sulfur diesel fuel” means diesel fuel that has a sulfur content of no more than fifteen ppm.


Subdivision (b) of new 19-307 requires that, as of July 1, 2008, every diesel-powered city ferry be powered by ultra low sulfur diesel fuel.  


Paragraph 1 of subdivision (c) of 19-307 requires that diesel-powered ferries owned or operated by the City utilize the best available technology (BAT) for reducing the emission of pollutants through engine upgrades undertaken in accordance with a detailed schedule.  

          Subdivision (c) (1) of 19-307 provides for phased implementation of the requirements for best available technology.  Two ferries are required to be using BAT by July 1, 2008, three by January 1, 2009, four by January 1, 2010, five by July 1, 2010 and all by January 1, 2011.

     Paragraph (2) of subdivision (c) calls for “retrofits” on the exhaust system.  It mandates that diesel fuel-powered city ferries utilize the best available technology for reducing the emissions of pollutants through retrofits on the exhaust system, in accordance with a proposed schedule to be developed by the commissioner and submitted to the council by July 1, 2009.  This subdivision further requires that thirty days after a successful demonstration of a technology on a city ferry, the schedule direct the retrofitting of every city ferry as soon as is possible

     Paragraph (1) of subdivision (d) of section 19-307 provides that any diesel powered city ferry that is purchased or placed in operation after the effective date of this section meet the then current United States environmental protection agency’s air quality standards, provided that such standards are at least as stringent as the United States environmental protection agency’s Tier 2 air quality standards for marine engines. 

    Paragraph (2) of subdivision (d) of section 19-307 provides that any engine upgrade kit that is certified by the United States environmental protection agency may be used to achieve Tier 2 air quality standards for marine engines.  

     Paragraph (3) of subdivision (d) of Section 19-307 provides that a newly purchased or newly operated city ferry that meets the then current United States environmental protection agency’s air quality standards for marine engines, shall meet the requirements of subdivision (c) of this section, provided that such standards shall be at least as stringent as the United States environmental protection agency’s Tier 2 air quality standards for marine engines.

    Paragraph (4) of subdivision (d) of section 19-307 provides that any diesel fuel-powered city ferry in use thirty years after being placed in service or seven years after the installation of best available technology that cannot be retrofitted, upgraded or repowered to comply with the United States Environmental Protection Agency’s Tier 2 air quality standards for marine engines, shall be retired.

    Paragraph (1) of subdivision (e) of section 19-307 requires the Commissioner of Transportation (Commissioner), subject to the approval of the Commissioner of Environmental Protection, to make determinations and publish a list of those determinations as to the best available technology for each class of city ferry to which subdivision (c) applies.  The Commissioner’s determination will be reviewable and may be revised, as needed, no less often than once every six months.  The Commissioner’s determination shall be based upon the emissions reductions of particulate matter and nitrogen oxides achievable by the use of the identified technology.  No technology will be approved that results in an increase in NOx or PM.  The Commissioner must select technology certified by the United States Environmental Protection Agency or approved by the United States Coast Guard or any other technology determined to be at least as stringent as the United States Environmental Protection Agency Tier 2 air quality standards for marine engines.

     Paragraph (2) of subdivision (e) of section 19-307 states that the City will not be required to replace BAT within seven years of having first utilized that technology for a ferry.

     Subdivision (f) clarifies that this section will not be applicable where federal or state funding precludes the City from imposing these requirements or to purchases that are emergency procurements pursuant to the Charter.

     Subdivision (g) requires the Commissioner to issue a determination that permits the use of diesel fuel with the next lowest sulfur content available where ultra low sulfur diesel fuel is not available to meet the needs of City agencies or its use is not technically or operationally feasible, provided that the City must maximize use of ultra low sulfur diesel fuel.  The determination will expire after six months if ultra low sulfur diesel is not available but may be renewed. 

     Subdivision (h) states that subdivision (c) (requiring BAT through engine upgrades) 

shall not apply to a diesel-fuel powered ferry, where the Commissioner, with the written approval of the Commissioner of Environmental Protection, makes a written finding that BAT is not available, is not technically, operationally or economically feasible, or is not available on the required time table due to delays in manufacturing such technology or in the availability of dry dock or other repair facilities that are necessary for installing such technology.  Where such a finding is in effect the city must revise its proposed engine upgrade implementation schedule and use the next best available technology for reducing the emission of pollutants that is appropriate for such city ferry. The determination respecting best available technology will expire after six months but may be renewed. 

               Subdivision (i) requires the City, when determining what the appropriate technology for such ferry is where BAT is not available pursuant to subdivision (h), to consider reduction in emissions of particulate matter and nitrogen oxides, which shall in no event result in the increase of emissions of either pollutant.

     Paragraph (1) of Subdivision (j) requires the Mayor to submit a report to the Comptroller and the Speaker of the Council on or before October 1, 2009 regarding the use of ULSD fuel and BAT for reducing the emission of pollutants, and other authorized technology, for diesel fuel-powered city ferries owned by or operated the city. The information in the report must also be included in the Mayor’s Preliminary Management Report and the Mayor’s Management Report for the relevant fiscal year.  The report must include the number of diesel fuel-powered ferries owned by, operated by or on behalf of, or leased by the City, the number of such ferries powered by ULSD fuel, the number of diesel fuel-powered city ferries that utilized the best available technology for reducing the emission of pollutants, including a breakdown by the type of technology used for each ferry model, the number of diesel fuel powered city ferries that that utilized the best available technology for reducing the emission of pollutants, including a breakdown by the type of technology used for each ferry model; the number of city ferries purchased or newly operated by the city and whether or not emissions from such ferries meet the United States Environmental Protection Agency’s marine engine standards in effect at the time of such purchase or operation; if the emissions from such ferries do not meet such standards, when they can be expected to meet such standards or meet the United States Environmental Protection Agency’s Tier 2 air quality standards for marine engines;  finally the report must include  all findings and renewals of such findings issued pursuant to subdivision g of this section, including the quantity of ultra low sulfur diesel fuel needed to power diesel fuel-powered city ferries, any quantity of diesel fuel used that was not ultra low sulfur diesel fuel and all findings and renewals of such findings issued pursuant to subdivision h of this section, including, all specific information upon which such findings and renewals are based and the type of other authorized technology, if any, utilized in accordance with this section in relation to each finding and renewal. 

     Section 2 of the bill is the severability clause and bill section 3 provides that the law shall take effect ninety days after its enactment, except that the Commissioner of Transportation shall take all actions necessary action, including the promulgation of rules, to implement this local law before the effective date.

VII.
Conclusion

Marine engine diesel exhaust, its component pollutants and the resultant adverse health impacts are of great concern to New Yorkers.  With the use of ULSD fuel and the best available technology (BAT) in marine engines of the City’s ferry fleet, the City can achieve substantial reductions in air pollution.  This will enable the City to better comply with the goals of the federal Clean Air Act and the New York City Climate Protection Act to improve air quality and the health protection provided for all of its citizens. 

Update


On February 13, 2008, the Committee on Environmental Protection passed Proposed Int. No. 168-A by a vote of eight in the affirmative, none in the negative with no abstentions. 

On February 13, 2008, the Committee on Transportation passed Proposed Int. No. 168-A by a vote of eight in the affirmative, none in the negative with no abstentions.

Proposed Int. No. 168-A

By Council Members Gerson, Yassky, Avella, Brewer, Fidler, Gentile, James, Koppell, Mark-Viverito, Martinez, McMahon, Monserrate, Nelson, Recchia Jr., Sanders, Jr., Weprin, Felder, Foster, Liu, Jackson, de Blasio, White, Jr., Gennaro, Eugene and Vallone, Jr.
                                                             A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the use of ultra low sulfur diesel fuel and the best available technology for reducing the emission of pollutants by diesel fuel-powered ferries owned or operated by the city of New York.

Body

Be it enacted by the Council as follows:
Section 1.  Title 19 of the administrative code of the city of New York is amended by adding a new section 19-307 to read as follows:

§19-307 Use of ultra low sulfur diesel fuel and best available technology for city ferries. a. For purposes of this section only, the following terms shall have the following meanings:

 (1) “City ferry” means any motorized watercraft that is used as a means of commuter passenger mass transportation by water that is owned or operated by the city of New York.

(2) “Retrofit” means the installation of a pollution control device on the exhaust system after the engine, such as a diesel oxidation catalyst.

(3) “Tier 2 air quality standards for marine engines” means the engine exhaust emission standards listed in 40 C.F.R. Sec. 89.112(a) (for marine diesel engines under 37 kW) and listed in 40 C.F.R. Sec.94.2 (a) (for all other marine diesel engines).

(4) Ultra low sulfur diesel fuel” means diesel fuel that has a sulfur content of no more than fifteen parts per million.

            b. As of July 1, 2008, every diesel fuel-powered city ferry shall be powered by ultra low sulfur diesel fuel. 


c. (1) Engine upgrades. Diesel fuel-powered city ferries shall utilize the best available technology for reducing the emissions of pollutants through engine upgrades, in accordance with the following schedule:

(i) two such ferries shall utilize such technology by July 1, 2008;

(ii) three such ferries shall utilize such technology by January 1, 2009;

(iii) four such ferries shall utilize such technology by January 1, 2010;

(iv) five such ferries shall utilize such technology by July 1, 2010; 

(v) all such ferries shall utilize such technology by January 1, 2011.

(2) Retrofits on the exhaust system.  Diesel fuel-powered city ferries shall utilize the best available technology for reducing the emissions of pollutants through retrofits on the exhaust system, in accordance with a proposed schedule to be developed by the commissioner and submitted to the council by July 1, 2009.  Thirty days after any successful demonstration of a technology on a city ferry, the schedule shall be reviewed and revised, if appropriate, and resubmitted to the council.  Any such proposed and revised schedule shall require the retrofitting of every city ferry as soon as is possible given manufacturing, dry dock, repair and operational considerations.  

d. (1) Any diesel fuel-powered city ferry that is newly purchased or placed in operation after the effective date of this section shall meet the then current United States environmental protection agency’s air quality standards, provided that such standards shall be at least as stringent as the United States environmental protection agency’s Tier 2 air quality standards for marine engines. 

(2)  Any engine upgrade kit that is certified by the United States environmental protection agency may be used to achieve Tier 2 air quality standards for marine engines. 

(3) Any diesel fuel-powered city ferry that on the day first purchased or newly operated by the city meets the then current United States environmental protection agency’s air quality standards for marine engines, provided that such standards shall be at least as stringent as the United States environmental protection agency’s Tier 2 air quality standards for marine engines, shall meet the requirements of subdivision c of this section.

           (4) Any diesel fuel-powered city ferry that is in use thirty years after being placed into service or at least seven years after the installation of best available technology and cannot be retrofitted, upgraded or repowered to comply with the United States environmental protection agency’s Tier 2 air quality standards for marine engines, shall be retired. 


e. (1) The commissioner shall make determinations, subject to the written approval of the commissioner of environmental protection, and shall publish a list of such determinations as to the best available technology to be used for each class of city ferry to which this section applies for the purposes of subdivision c of this section.  Each such determination, which shall be reviewed and revised as needed but in no event less often than once every six months, shall be based upon the reduction in emissions of particulate matter and the reduction in emissions of nitrogen oxides associated with the use of such technology and shall in no event result in an increase in the emissions of either such pollutant.  In determining the best available technology for each class of city ferry, the commissioner shall select technology that has been certified by the United States environmental protection agency or approved by the United States coast guard or such other technology that the commissioner determines is at least as stringent as the United States environmental protection agency Tier 2 air quality standards for marine engines.

(2) The city shall not be required to replace best available technology for reducing the emission of pollutants or other authorized technology utilized for a diesel fuel-powered city ferry in accordance with the provisions of paragraph one of subdivision c of this section within seven years of having first utilized such technology for such ferry.

     f. This section shall not apply: (i) where federal or state funding precludes the city from imposing the requirements of this section; or (ii) to purchases that are emergency procurements pursuant to section three hundred fifteen of the charter. 

      g. Subdivision b of this section shall not apply where the commissioner, subject to the written approval of the commissioner of environmental protection, makes a written finding that a sufficient quantity of ultra low sulfur diesel fuel is not available to meet the requirements of subdivision b of this section or is not technically or operationally feasible; provided that the city, shall maximize its use of ultra low sulfur diesel fuel with a sulfur content of fifteen parts per million, and further provided that any diesel fuel used that is not ultra low sulfur diesel fuel contains the next lowest sulfur content available. Any finding made pursuant to this subdivision shall expire after six months, at which time the requirements of subdivision b of this section shall be in full force and effect unless the commissioner renews the finding in writing and such renewal is approved in writing by the commissioner of environmental protection. 

h. Subdivision c of this section shall not apply to a diesel fuel-powered city ferry where the commissioner makes a written finding, which is approved in writing by the commissioner of environmental protection, that the best available technology for reducing the emission of pollutants as required by that subdivision is unavailable for such city ferry, is not technically, operationally or economically feasible, or is not available on the required time table due to delays in manufacturing such technology or in the availability of dry dock or other repair facilities that are necessary for installing such technology. Where a finding is in effect pursuant to this subdivision, the city shall revise its proposed engine upgrade implementation schedule within thirty days of the grant of renewal of the finding and use the next best available technology for reducing the emission of pollutants that is appropriate for such city ferry.  Any finding made pursuant to this subdivision shall expire after six months, at which time the requirements of subdivision c of this section shall be in full force and effect unless the commissioner renews the finding in writing and such renewal is approved in writing by the commissioner of environmental protection. 

     
i. In determining which technology to use for the purposes of subdivision h of this section, the city shall consider the reduction in emissions of particulate matter and the reduction in emissions of nitrogen oxides associated with the use of such technology, which shall in no event result in an increase in the emissions of either such pollutant.

j. (1) On or before October 1, 2009 and every succeeding October 1 thereafter, the mayor shall submit to the comptroller and the council a report regarding the use of ultra low sulfur diesel fuel and the best available technology for reducing the emission of pollutants and such other authorized technology in accordance with this section for diesel fuel-powered city ferries during the immediately preceding fiscal year.  The information contained in such report shall also be included in the mayor’s preliminary management report and the mayor’s management report for the relevant fiscal year and shall include, but not be limited to: (i) the total number of diesel fuel-powered city ferries; (ii) the number of such diesel-fuel powered city ferries that were powered by ultra low sulfur diesel fuel; (iii) the number of such diesel-fuel powered city ferries that utilized the best available technology for reducing the emission of pollutants, including a breakdown by the type of technology used for each ferry model; (iv) the number of such diesel fuel-powered city ferries that utilized other authorized technology in accordance with this section, including a breakdown by the type of technology used for each city ferry model; (v) the number of city ferries purchased or newly operated by the city after the effective date of this section and whether or not emissions from such ferries meet the United States environmental protection agency’s marine engine standards in effect at the time of such purchase or operation, and if the emissions from such ferries do not meet such standards, when they can be expected to meet such standards or meet, at a minimum, the United States environmental protection agency’s Tier 2 air quality standards for marine engines;  (vi) all findings and renewals of such findings issued pursuant to subdivision g of this section, which, for each finding and renewal, shall include, but not be limited to, the quantity of ultra low sulfur diesel fuel needed to power diesel fuel-powered city ferries and any quantity of diesel fuel used that was not ultra low sulfur diesel fuel; and (vii) all findings and renewals of such findings issued pursuant to subdivision h of this section, which shall include, but not be limited to, all specific information submitted by the city upon which such findings and renewals are based and the type of other authorized technology, if any, utilized in accordance with this section in relation to each finding and renewal.

§2.  If any section, subdivision, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the constitutionality or validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.

§3. This local law shall take effect ninety days after enactment, except that the commissioner of transportation shall take all actions necessary, including the promulgation of rules, to implement this local law on or before such effective date. 

SS

2/5/08 11:00 p.m.

� Robert A. Reily, The Case for Regulating Ultrafine Particles Under the Clean Air Act, 14 Penn. St. Envtl. L. Rev, 483, at. pg. 496-506(2006) (commenting on the association between diesel particulate matter and increased cardiovascular mortality and morbidity).


� New York City Department of Health and Mental Hygiene, “NYC Vital Signs”, vol. 2, no. 4, April 2003, p. 1.


� � HYPERLINK http://www.epa.gov/oar/oaqps/peg_caa/pegcaa02.html ��http://www.epa.gov/oar/oaqps/peg_caa/pegcaa02.html�. 


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel, 68 Fed. Reg. 28,327, (2003).


� Id. at 28,333-28,334. 


� Id. at 28,334.


� The EPA issued a final rule on January 18, 2001, which requires that, beginning on June 1, 2006, refiners must begin producing diesel fuel for onroad vehicles that meets a maximum sulfur standard of 15 ppm.


� Brian J. Kahle and J. Daniel Hull, EPA’s new Nonroad Diesel Rule: Controlling Emissions from Diesel Engines, 7 Lawyers J. 4, March 2005. 


� Overview of EPA’s Emission Standards for Marine Engines, Regulatory Update, Office of Transportation and Air Quality, Environmental Protection Agency, August 2004.


� Id.


� Id.; 40 CFR 89, 92, Control of Emissions from New and In-Use Non-road Compression Ignition Engines, adopted at 64 Fed. Reg. 73300-73373 (Dec. 29, 1999); 40 CFR 94 Control of Emissions from New Marine Diesel Engines, adopted at 68 Fed Reg. 54955-54960 (Sept. 19, 2003).


�Maritime Air Emissions and MARPOL Annex VI: Strategies and Consequences, International Petroleum Industry Environmental Conservation Association, June 2007. 


� Petition to Regulate Global Warming Pollution from Marine Shipping Vessels, Ocean et. al, October 3, 2007, at. p. 11; 72 Fed. Reg. 15,938, 15, 963, Table II-3 (Apr. 3, 2007) (figures include NOx emissions from all categories of marine engines).


� Maritime Air Emissions and MARPOL Annex VI: Strategies and Consequences, International Petroleum Industry Environmental Conservation Association, June 2007.


� Id.


� 42 U.S.C. § 7401(a) (3).


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel at 28,345.


� Clean Air Task Force: No Escape from Diesel Exhaust—How to Reduce Commuter Exposure: A Multi-City Investigation of Exposure to Diesel Exhaust in Multiple Commuting Modes, February 2007.


� Id.


� James J. Corbett, James J. Winebrake, Erin H. Green, Prasad Kasibhatla, Veronika Eyring and Axel Lauer, Mortality from Ship Emissions: A Global Assessment, Journal of Environmental Science and Technology, October 2007.


� Id.


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel at 28,341, citing U.S. Environmental Protection Agency, Health Assessment Document for Diesel Engine Exhaust, May 2002, EPA/600/8-90/057F.


� U.S. Environmental Protection Agency, “Diesel Particulate Matter”; � HYPERLINK "http://www.epa.gov/region01/eco/airtox/diesel.html" ��http://www.epa.gov/region01/eco/airtox/diesel.html�. 


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel at 28,341.


� Clean Air Task Force, “Diesel Engines: Health and Environmental Impacts”, p. 3. 


� New York City Department of Health and Mental Hygiene, “Asthma Facts, Second Edition”, May 2003, p. 7.


� Richard Pérez-Peña, “Study Finds Asthma in 25% of Children in Central Harlem”, The New York Times, April 19, 2003.


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel at 28,338.


� Id.


� U.S. Environmental Protection Agency, “Health and Environmental Effects of Particulate Matter, Fact Sheet”, July 17, 1997; � HYPERLINK "http://www.epa.gov/ttn/oarpg/naaqsfin/pmhealth.html" ��http://www.epa.gov/ttn/oarpg/naaqsfin/pmhealth.html�.


� Clean Air Task Force at 2.  “PM is associated with aggravation of cardiovascular disease[,] including heart attacks possibly because fine PM can invade the bloodstream and initiate an inflammatory response, disrupting heart rate and increasing blood clotting.” Id.


� � HYPERLINK "http://www.epa.gov/cgi-bin/broker?geo=STNY&pol=80400&city=1&typ=e&_service=nata&_program=nata.scl.comap.scl&_debug=2&nata2=1" ��http://www.epa.gov/cgi-bin/broker?geo=STNY&pol=80400&city=1&typ=e&_service=nata&_program=nata.scl.comap.scl&_debug=2&nata2=1�.


� � HYPERLINK "http://www.epa.gov/otaq/invntory/overview/pollutants/nox.htm" ��http://www.epa.gov/otaq/invntory/overview/pollutants/nox.htm�. 


� � HYPERLINK "http://www.epa.gov/air/oaqps/airtrans/groundoz.html" ��http://www.epa.gov/air/oaqps/airtrans/groundoz.html�. 


� American Lung Association of New York State, Inc., “Unhealthful to Breathe: Summer Ozone Levels in New York State”, October 2002, p. 6.


� This classification means that the area does not meet the national primary or secondary ambient air quality standard for ozone; it has a design value of from 0.190 up to 0.280 ppm for ozone, and it has until 2007 to attain compliance with the standards.  � HYPERLINK http://www.epa.gov/oar/oaqpsd/greenbk/define.html#Designations ��http://www.epa.gov/oar/oaqpsd/greenbk/define.html#Designations�. 


� World Bank Group, Pollution Prevention and Abatement Handbook, July 1998, at p. 231.


� Id.


� � HYPERLINK http://www.epa.gov/air/aqtrnd95/so2.html ��http://www.epa.gov/air/aqtrnd95/so2.html�. 


� World Bank Group, supra at p. 231.


� “Closing the Diesel Divide” at 23.


� Natural Resources Defense Council and Coalition for Clean Air, “Exhausted by Diesel, How America’s Dependence on Diesel Engines Threatens Our Health”, May 1998 (“Exhausted by Diesel”), p. 9.


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel at 28,345.


� “Exhausted by Diesel” at 9.


� Id. 


� “Diesel oxidation catalysts are typically stainless steel canisters that are installed in the exhaust system much like a muffler. . . As exhaust gases pass through the . . . structure, particulate matter and other pollutants are oxidized to water vapor and carbon dioxide.”  Northwest Air Pollution Authority, “Diesel Retrofit Fact Sheet”, August 2002- Draft, p. 2.  “Diesel particulate filters physically trap particles in the engine exhaust before it leaves the tailpipe.  Hot exhaust gases destroy the pollutants trapped in the filter.”  Id.


� � HYPERLINK "http://www.epa.gov/otaq/retrofit/documents/bigdig_case_08.htm" ��http://www.epa.gov/otaq/retrofit/documents/bigdig_case_08.htm�; � HYPERLINK http://www.cityofseattle.net/cleancities/Biodiesel%202.htm ��http://www.cityofseattle.net/cleancities/Biodiesel%202.htm�. 


� � HYPERLINK "http://www.epa.gov/otaq/retrofit/documents/bigdig_case_08.htm" ��http://www.epa.gov/otaq/retrofit/documents/bigdig_case_08.htm�. 


� � HYPERLINK http://www.catf.us/publications/fact_sheets/diesel/Diesel_Controls_and_Retrofits.pdf ��http://www.catf.us/publications/fact_sheets/diesel/Diesel_Controls_and_Retrofits.pdf�. 


� NYCT is currently using diesel fuel with a sulfur content of 30 ppm, rather than 15 ppm.


� � HYPERLINK "http://www.greendieseltechnology.com/news134.html" ��http://www.greendieseltechnology.com/news134.html�. 


� New York City Transit and the Environment, The Clean Fuel Bus Program, www.mta.info/facts/ffenvironment.htm


� EPA Awards NESCAUM and DSNY $136,000 Grant for Diesel Vehicle Upgrades, http://Yosemite.epa.gov/opa/admpress.nsf/6427a6b7538955c58527359003f0230/dd946c…


� EPA Applauds New York City Department of Sanitation Efforts to Reduce Diesel Pollution, U.S. Environmental Protection Agency News, � HYPERLINK "http://www.eap.gov/region" ��www.epa.gov/region� 2, May 13, 2004


� P.A. Agreement No. 426-03-024 (August 2006)


� Id.


� Id.





PAGE  
26

