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On Monday, June 21, 2010, the Committee on Contracts chaired by Council Member Darlene Mealy will hold a hearing to consider Resolution 115 (“Res. No. 115”) supporting H.R. 3771, which amends the Small Business Act to establish mentorship and assistance programs designed to help minority, veteran-owned, and women-owned small businesses operate in the construction industry.  Those invited to testify include interested individuals and advocacy groups.  
BACKGROUND

In 2005, the City Council passed Local Law 129, which created the city’s Minority and Women Owned Business Enterprises program.  The program seeks to expand city government contracting opportunities for minority and women-owned businesses (“M/WBEs”).
  Local Law 129 contains M/WBE aspirational participation goals
 for each of the qualifying categories of M/WBE participants.  The goals set target percentages of annual agency expenditures on certain types of contracts to be awarded to M/WBEs.  Though the city spends billions of dollars each year in procurement, it is important to note that not all city contracts are subject to the goals.  The M/WBE goals only apply to contracts valued at $1 million and below, roughly 11% of the city’s total contract portfolio for fiscal year 2009.

As mentioned above, the goals are aspirational – they are not quotas or set-asides to which agencies are legally required to adhere.  New York State General Municipal Law (“Gen. Mun. Law”) governs all contracts for public work with expenditures of over $20,000, and all purchase contracts with expenditures greater than $10,000.  Specifically, Gen. Mun. Law §103 requires that all qualifying contracts be awarded to the lowest responsible bidder.  This means that the city can only award a qualifying public contract to a firm that has submitted the lowest responsible bid and cannot institute any other program or rule that seeks to award contracts by any other means.


The Agency Procurement Indicators Report for Fiscal Year 2009,
 prepared by the Mayor’s Office of Contract Services, contains data on citywide agency M/WBE utilization.  The data reveals that the city did not meet the M/WBE goals for prime contracts.  Pursuant to Gen. Mun. Law §103’s requirement, the city is restricted in awarding qualifying contracts to the lowest responsible bidder and therefore cannot condition the award on any other basis, including a vendor’s M/WBE status.  This restriction prevented the city from meeting the M/WBE prime contract goals.  The data, however, clearly shows that the city fared much better with respect to subcontracting goals, at times meeting and sometimes exceeding the goals.  This is due to the fact that the M/WBE subcontracting goals are a material term of the contract between the city and the prime contractor.  As prime contractors award subcontracts (not the city) they are not subject to Gen. Mun. Law §103’s lowest responsible bidder restriction.  Prime contractors are therefore able to use factors other than price in determining what firm to use on a subcontract. 
The Department of Small Business Services (“SBS”), through its Division of Economic and Financial Opportunity, is charged with implementing the M/WBE program.  As part of its efforts, SBS conducts outreach, provides technical assistance to certified M/WBEs, conducts training events for businesses wishing to be certified and maintains an M/WBE directory that is accessible to the public and to every contracting city agency.
    
As mentioned above, the M/WBE program has been successful in some areas (M/WBE utilization in subcontracts) and less successful in others (prime contract awards).  Evidence suggests that M/WBEs are submitting bids for projects but that they are ultimately not awarded contracts because their bids were not the lowest submitted.  According to advocates, one of the major factors that prevent M/WBEs from winning prime contracts is a lack of capacity in a number of areas that range from basic to complex.  Advocates have identified a number of topics in which M/WBEs need extensive training in if they are to be competitive in city contracting.  Some of the topics include:

· Finding bid opportunities: Many M/WBEs that are new to city contracting do not know how to find contracting opportunities (they may not have computer skills or the administrative staff to rely on to do this). Intensive instruction or even one-on-one assistance in guiding an M/WBE through this process would be most helpful. 

· Meaningful Bid Assistance:  One on one assistance in responding to an M/WBEs first bid, including proper estimating services, would increase the chance of achieving the lowest bid.  Such training would teach a firm how to properly go about submitting future competitive bids.

· Proper Administrative Infrastructure: Many M/WBEs are small operations where the owner concentrates on performing the functions of the business.  They may not have the proper administrative support to navigate the city’s contracting system.  The infrastructure that they need to be competitive must include: proper bookkeeping, accounting and filing systems.  Poor bookkeeping and accounting may also prevent firms from obtaining bonding and financing which are also necessary to do business with the city.

· Marketing: Much of an M/WBE’s ability to obtain contracts depends on its ability to effectively communicate what product or services the firm is selling. Many small firm owners lack the tools to effectively “sell” themselves at networking functions or when they meet interested prime contractors.

· Estimating Skills:  This is a very technical skill that allows a firm to properly evaluate and estimate what a project would cost in order to give the lowest bid possible.  This skill is especially important in the construction industry.  Firms that lack proper estimating skills produce bids that are higher than necessary.  

Though SBS provides a number of technical assistance programs that relate to the above, advocates state that the programs that are currently offered are too general and that they do not offer enough meaningful assistance to properly equip M/WBEs with the knowledge they need to submit the lowest bid.  
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The U.S. Small Business Administration (“SBA”), created by the Small Business Act of 1953, is a federal agency that aids, counsels, and assists small businesses by helping them grow.
  The SBA offers small business owners a wide-range of financial services including the Guaranteed Loan Program and the Surety Bond Guarantee Program, where the SBA acts as guarantor to both commercial loans and bonds with their partner lenders and surety companies.
  The SBA also offers the Small Business Investment Company Program, a public-private investment partnership through which the SBA provides venture capital to small businesses.
  In addition to the financial assistance programs available to all small business owners, the SBA administers a number of programs designed to aid specific groups of small business owners, including women,
 veterans
 and socially and economically disadvantaged individuals (members of certain minority groups are presumed to be socially disadvantaged).
  Participants in these programs obtain a number of benefits in addition to the financial ones mentioned above, including access to federal government contracts, specialized business training, counseling, marketing assistance and executive development.
  
Res. No. 115 supports H.R. 3771, which amends the Small Business Act to establish mentorship and assistance programs designed to help minority, veteran-owned, and women-owned small businesses operate in the construction industry.  H.R. 3771, introduced by Rep. Yvette Clarke, would enhance the Small Business Act by requiring the SBA to establish programs to: (i) advance the specialized knowledge and professional services needed for companies to operate in the construction industry; (ii) improve their credentials in order to qualify for financial and surety credit; and (iii) compete for federal construction contracting opportunities.  Among other things, H.R. 3771 also requires the SBA to make grants to state and local governments to: (i) establish and expand mentorship and assistance programs within the construction industry; (ii) identify problems and solutions particular to small businesses in the construction industry; (iii) establish performance criteria and objectives with respect to mentoring and assistance programs; and (iv) establish and fund state and local grant programs to award eligible businesses grants of up to $15,000 per business to pay for legal and accounting services to qualify them for financial and surety credit. 
If enacted, the improvements to the Small Business Act required by H.R. 3771 will have a direct impact on the M/WBE firms that operate in the construction industry in New York City.  Many New York City M/WBEs would be eligible to receive professional development training, mentoring opportunities and even cash grants to help access professional services to improve their ability to obtain financing and bonding.  Res. No. 115 supports the passage of H.R. 3771 as the benefits it would deliver would address the issues that prevent many M/WBEs from obtaining more contracts with the city.  
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..Title

Resolution in support of H.R. 3771, which amends the Small Business Act to establish mentorship and assistance programs designed to help minority, veteran-owned, and women-owned small businesses operate in the construction industry.

..Body

By Council Members James, Brewer, Chin, Comrie, Dickens, Dromm, Fidler, Vann, Williams, Rodriguez, Mealy and Koo


Whereas, The construction industry often serves as an entry point for minority, women and veteran small business owners; and


Whereas, Small businesses serving the needs of the construction industry include 

 contractors, specialty trade contractors, suppliers, fabricators, and vendors; and
 
Whereas, The construction industry provides rewarding careers, but remains a challenging and competitive business environment that demands specialized knowledge and skill sets from small businesses owned by minorities, women, and veterans; and


Whereas, The City of New York Disparity Study of 2005 revealed a disparity between the availability and the utilization of Minority/Women Business Enterprises (M/WBEs) when awarding local government procurement contracts, and


Whereas, in 2005, New York City passed Local Law 129, which created a M/WBE program to expand government contracting opportunities for minority and women owned businesses, and


Whereas, According to the Mayor’s Office of Contract Services’ Fiscal Year 2009 Agency Procurement Indicators Report M/WBEs were awarded $96,826,183, which represents only 3.9% of the total dollar volume of $2.5 billion in prime construction contracts awarded in fiscal year 2009; and



Whereas, Minority, veteran-owned, and women-owned small businesses continue to need capacity building services to improve their ability to compete in the construction industry in New York City and elsewhere; and


Whereas, H.R. 3711, amends the Small Business Act by charging the United States Small Business Administration (“SBA”) with the task of establishing mentorship programs to assist minority, women-owned and veteran-owned small businesses and establishing grant programs to enhance access to specialized education and resources; and 


Whereas, H.R. 3711 requires SBA to disburse grants to state and local governments in order to: (i) establish or expand mentorship and assistance programs, (ii) identify problems and solutions small businesses are experiencing in the construction industry, (iii) establish performance criteria and objectives related to the mentoring and assistance programs, (iv) encourage participation from relevant trade associations to partner with State and local government entities, (v) establish and fund State and local grant programs for higher education institutions and entities that conduct business or executive trainings to develop and administer a standing curriculum benefitting owners and executives of eligible small business concerns and focus on financial accounting, business, and risk management best practices in the construction industry, and (vi) establish and fund State and local grant programs to award grants at a maximum of $15,000 to eligible small businesses to pay for legal, accounting and other business services to prepare the businesses to qualify for financial and surety credit; and


Whereas, H.R. 3771 is designed to assist small businesses owned and controlled by women, minorities, and veterans operate in the construction industry; now, therefore, be it


Resolved, That the Council of the City of New York supports H.R. 3771, which amends the Small Business Act to establish mentorship and assistance programs designed to help minority, veteran-owned, and women-owned small businesses operate in the construction industry.
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� In order to quality for M/WBE certification, a firm must: (1) have been in operation for at least one year; (2) be at least 51 percent owned, operated and controlled by a woman or a member of a recognized minority group; and (3) be located with in the five boroughs or, if located in any of the surrounding counties, derive 25 percent of its business from the City. See: � HYPERLINK "http://www.nyc.gov/html/sbs/nycbiz/html/selling_to_government/wbe.shtml" ��http://www.nyc.gov/html/sbs/nycbiz/html/selling_to_government/wbe.shtml�.  Last accessed on June 16, 2010.


� Pursuant to City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989), a United States Supreme Court case, a municipality may only create a race-based program if it demonstrates historical and societal discrimination against minority businesses.  In compliance with this decision, the participation goals for this program were established as a result of a disparity study conducted by the City that examined the availability of M/WBEs as compared to their utilization in public contracting.  


� Agency Procurement Indicators, Mayor’s Office of Contract Services (Fiscal Year 2009).


� See: � HYPERLINK "http://www.nyc.gov/html/mocs/downloads/pdf/procurement_indicators_2009.pdf" ��http://www.nyc.gov/html/mocs/downloads/pdf/procurement_indicators_2009.pdf�. Last accessed on June 16, 2010.


� See: � HYPERLINK "http://mtprawvwsbswtp1-1.nyc.gov/Search.aspx" ��http://mtprawvwsbswtp1-1.nyc.gov/Search.aspx�. Last accessed on June 16, 2010.


� See:  � HYPERLINK "http://www.sba.gov/aboutsba/index.html" �http://www.sba.gov/aboutsba/index.html�.  Last accessed on June 16, 2010.


� See: � HYPERLINK "http://www.sba.gov/financialassistance/borrowers/role/index.html" �http://www.sba.gov/financialassistance/borrowers/role/index.html�. Last accessed on June 16, 2010.


� See:  � HYPERLINK "http://www.sba.gov/financialassistance/borrowers/role/index.html" �http://www.sba.gov/financialassistance/borrowers/role/index.html�. Last accessed on June 16, 2010.


� See:  � HYPERLINK "http://www.sba.gov/aboutsba/sbaprograms/onlinewbc/index.html" �http://www.sba.gov/aboutsba/sbaprograms/onlinewbc/index.html�. Last accessed on June 16, 2010.


� See:  � HYPERLINK "http://www.sba.gov/aboutsba/sbaprograms/ovbd/index.html" �http://www.sba.gov/aboutsba/sbaprograms/ovbd/index.html�. Last accessed on June 16, 2010.


� People from certain groups are presumed to be socially disadvantaged, including: African Americans, Hispanic Americans, Asian Pacific Americans, Native Americans, and Subcontinent Asian Americans.   Other individuals can be admitted to the program if they show through a "preponderance of the evidence" that they are disadvantaged because of race, ethnicity, gender, physical handicap, or residence in an environment isolated from the mainstream of American society.  In order to meet the economic disadvantage test, all individuals must have a net worth of less than $250,000, excluding the value of the business and personnel residence.   See: � HYPERLINK "http://www.sba.gov/aboutsba/sbaprograms/8abd/programs/index.html" �http://www.sba.gov/aboutsba/sbaprograms/8abd/programs/index.html�. Last accessed on June 16, 2010.


� See:  � HYPERLINK "http://www.sba.gov/aboutsba/sbaprograms/8abd/programs/index.html" �http://www.sba.gov/aboutsba/sbaprograms/8abd/programs/index.html�. Last accessed on June 16, 2010.
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