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TITLE:
To amend the administrative code of the city of New York, in relation to requiring the department of citywide administrative services to create and submit a written report regarding eligible lists.

ADMINISTRATIVE CODE:

Adds a new section 12-206

On Thursday, October 14, 2004, the Committee on Civil Service and Labor, chaired by Council Member Joseph P. Addabbo, Jr., will hold a hearing on Proposed Int. No. 418-A, a proposed local law to amend the Administrative Code of the City of New York (the “Code”), in relation to requiring the department of citywide administrative services to create and submit a written report regarding eligible lists.  Invited to testify are representatives from the Department of Citywide Administrative Services, District Council 37, the Organization of Staff Analysts, and other union officials who are affected by the one in three civil service list rules.

Background:


In New York State, the merit system of civil service is found in the State Constitution. Article V, section 6 of the Constitution states:

Appointments and promotions in the civil service of the State and all of the civil divisions thereof, including cities and villages, shall be made according to merit and fitness to be ascertained, as far as practicable, by examination which, as far as practicable, shall be competitive… 

The State's Civil Service Law (CSL) implements this mandate of the State Constitution. It applies to State as well as municipal employment. The law is in place to help ensure that the hiring process is competitive and fair. Municipalities each have their own rules to implement the State CSL.  In New York City, those rules are set by the New York City Civil Service Commission, and administered by the Department of Citywide Administrative Services (DCAS).


Generally, the City uses examinations to measure a potential candidate's “merit” and “fitness” for a particular position. Taking an examination is the start of the hiring process for a person seeking a job with the City.   After each exam, DCAS establishes an “eligible to hire” list.  This list consists of all candidates who passed the exam by rank order and is available to each City agency with open positions in the corresponding title. Usually a list is active for four years.  CSL §56.   


State CSL provides that an appointment or promotion from an eligible list to a position in the competitive class is made by the selection of one of the three persons certified as standing highest on the list, a procedure known as the one-in-three rule.  CSL §61(1).  The person who is the highest in rank on the list does not possess any mandated or legal right to be appointed or promoted.  Although appointments and promotions in the civil service are to be made according to merit and fitness ascertained, so far as practicable, by competitive examination, case law indicates that other factors, aside from examination performance, can be taken into account in making civil service appointments or promotions from an eligibility list.  For example, in Ruskin v. Ward, 167 A.D.2d 161, 561 NYS2d 241 (1st Dept. 1990), the court ruled that the New York City Police Commissioner did not have to promote an officer who passed the sergeant’s exam where such officer had excessive sick leave and citizen complaints for the use of excessive force. 

The CSL §60 provides that when an eligible person is “considered but not selected” for appointment or promotion, and another person is given that position, written notice must be given of the non-selection.  CSL  §61(3) provides that “in a city containing more than one county, persons on an eligible list who are made ineligible for further certification pursuant to a rule of the appropriate municipal commissioner shall be given or sent written notice of such ineligibility.”  This part of CSL §61(3) applies to the City of New York.  As such, the Commissioner of DCAS has the authority, pursuant to Rule IV of the Personnel Rules and Regulations of the City of New York (PRR), to designate a person ineligible for further certification.  Rule IV of the PRR states that when an eligible person is considered for appointment or promotion and not selected three times, that person will be removed from the list.  However, an agency does have the discretionary authority to request the Commissioner of DCAS to restore a removed person to the list in order to be certified for consideration for appointment or promotion.

When an eligibility list contains less than three names, a provisional appointment can be made, pending a new examination.  Provisional appointees on an eligible list that has expired are eligible for permanent appointment if they are among the top three on the new eligible list. Some unions maintain that some agencies are refusing to restore names to the agency’s eligibility list, preferring to hire provisional employees.


On May 7, 2004, the Committee on Civil Service and Labor held an oversight hearing to discuss the one in three rules.  As a result of that hearing, Int. No. 418 was introduced by Council Member Addabbo, Jr. to address the fact that there is no official report compiled by DCAS on appointment and promotion in the civil service.  This legislation is intended to uphold the merit and fitness requirements of City employees under the New York State Constitution. 

Proposed Int. No. 418-A


This legislation will create a new section, §12-206, within chapter 2, title 12 of the Code.  Section one would state the legislative findings and intent, including an explaination of the City’s procedures for appointments and promotions within the civil service.  Subdivision a within section two would define two terms that are used in the new section.  For the purposes of §12-206 only, the term “eligible list” would mean any list established by DCAS after the administration of either an open-competitive or a promotional examination containing the names of persons eligible to be considered for appointment or promotion by an appointing authority in the City pursuant to Article 4 of the New York State CSL.  In addition, a “promotion list” would be defined as any agency specific list established by the DCAS after the administration of a promotional examination.  The distinction between the two definitions is that an “eligible list” is a City-wide list, most commonly used for appointments, where as a promotion list is an agency-specific subset of an eligible list, and used only for promotion purposes.


Subdivision b of the new section §12-206 would require the Commissioner of DCAS to submit an annual report by June 1 of each year, beginning in the year 2005, to the Mayor, Comptroller, Public Advocate and the Speaker of the Council of the City of New York.  The report would include, but not be limited to the seven items indicated in Proposed Int. No. 418-A.  These items would include the following:

1.
each eligible list established during the reporting year by the department of citywide administrative services;

2.
the dates such eligible lists were established;

3.
the number of persons appointed or promoted from each eligible list and the agencies to which such appointments or promotions were made;

4.
the number of persons appointed or promoted on a provisional basis during the reporting year and the agencies to which such appointments or promotions were made;

5.
the number of persons who, during the reporting year, were considered and not selected three times from promotion lists;

6.
the number of persons who were removed from eligible lists and the number of persons removed from promotion lists and the reason reported to the department of citywide administrative services by the agency for such removal; and

7.
the number of persons restored to eligible lists and the number of persons restored to  promotion lists after having been removed.


Section three would state that this local law would become effective immediately upon its enactment.

Proposed Int. No. 418-A

By Council Members Addabbo, Jr., Clarke, Comrie, Gennaro, Jennings, Katz, Monserrate, Nelson, Perkins, Sanders, Seabrook, Lopez and Jackson

..Title

A Local Law
To amend the administrative code of the city of New York, in relation to requiring the department of citywide administrative services to create and submit a written report regarding eligible lists.

..Body

Be it enacted by the Council as follows:


Section 1.  Legislative findings and intent.  Article five, section six of the New York state constitution mandates that appointments and promotions in the civil service be made according to merit and fitness to be ascertained as far as practicable, by examination, which, as far as practicable, shall be competitive.  In the city of New York, the department of citywide administrative services is responsible for administering such examinations and creating eligible lists, pursuant to article four of the New York state civil service law, which consist of candidates who passed a civil service examination.  In addition, after the administration of a promotional examination, the department of citywide administrative services establishes lists known as promotion lists, which are agency-specific and a type of eligible list.  Eligible lists are available to each city agency with open positions in corresponding titles and are usually active for four years, pursuant to section fifty-six of the civil service law.  


Appointments or promotions from an eligible list to a position in the competitive class are made by the selection of one of the three persons certified as standing highest on such list, a procedure commonly known as the one-in-three rule, which is carried out pursuant to subdivision one of section sixty-one of the civil service law.  When an eligible list contains fewer than three names, a provisional appointment in the competitive class may be made by an agency, pending the establishment of a new eligible list.  


The Council finds that a number of candidates for employment by the city who are on an eligible list are considered and not selected by agencies.  After a candidate is considered but not selected three times by an agency, that candidate is not certified to that agency again, although such candidate retains the right to request of that agency that his or her name be certified to that agency again.  Furthermore, the Council finds that some agencies hire provisional employees who have never taken or passed a civil service examination.  

§ 2. Chapter 2 of Title 12 of the administrative code of the city of New York is amended by adding new section 12-206 to read as follows:


§ 12-206.  Eligible List Reporting. a. Definitions. For the purposes of this section only: 

1. “Eligible list” shall mean any list established by the department of citywide administrative services after the administration of either an open-competitive or a promotional examination containing the names of persons eligible to be considered for appointment or promotion by an appointing authority in the city of New York pursuant to article four of the New York state civil service law.  

2. “Promotion list” shall mean the agency-specific list established by the department of citywide administrative services after the administration of a promotional examination containing the names of persons eligible to be considered for promotion by an appointing authority in the city of New York pursuant to article four of the New York state civil service law.

b. The commissioner of the department of citywide administrative services shall submit  a report on an annual basis beginning in two thousand five to the mayor, comptroller, public advocate and speaker of the council of the city of New York, by the first day of June, for the previous calendar year, regarding eligible lists. Such report shall include, but not be limited to, the following:

1.
each eligible list established during the reporting year by the department of citywide administrative services;

2.
the dates such eligible lists were established;

3.
the number of persons appointed or promoted from each eligible list and the agencies to which such appointments or promotions were made;

4.
the number of persons appointed or promoted on a provisional basis during the reporting year and the agencies to which such appointments or promotions were made;

5.
the number of persons who, during the reporting year, were considered and not selected three times from promotion lists;

6.
the number of persons removed from eligible lists and the number of persons removed from promotion lists and the reason reported to the department of citywide administrative services by the agency for such removal; and

7.
the number of persons restored to eligible lists and the number of persons restored to  promotion lists after having been removed.


§ 3. This local law shall take effect immediately upon its enactment into law.
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