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calling upon federal, state and local officials, and upon New York City agencies and institutions, to affirm and uphold civil rights and civil liberties.
Introduction


Today, the Committee on Governmental Operations (the “Committee”), chaired by Council Member Bill Perkins, will conduct an oversight hearing to assess criticisms that the PATRIOT ACT is eroding civil rights and civil liberties.  The Committee will also review and accept testimony on Resolution Number (“Res. No.”) 909-A, which calls upon federal, state and local officials, and upon New York City agencies and institutions, to affirm and uphold civil rights and civil liberties.  The Committee has invited the Administration, civil-rights organizations and members of the public to provide testimony on these issues.

BACKGROUND AND OVERVIEW


On October 26, 2001, six weeks after the September 11th terrorist attacks, President Bush signed the USA PATRIOT Act (Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act) of 2001, Pub. L. No. 107-56 (the “Patriot Act”).  One year later, the Homeland Security Act of 2002, Pub. L. No. 107-296 (the “Security Act”) was passed by Congress and signed into law by the President.  These Acts have been accompanied by other legislative and regulatory antiterrorism measures as well.  Civil liberties advocates and critics of how the Department of Justice (“DOJ”) is implementing these pieces of legislation, claim that as a result of such legislation, civil liberties and the Bill of Rights have been severely eroded.
  


The Department of Defense (“DOD”) has also claimed unprecedented authority that could threaten traditionally sacred American values and beliefs.  DOD has created a class of war-time enemies called “enemy combatants” that has been previously unknown and undefined in domestic or international legal theory.  Such combatants are not subject to constitutional protections or international Geneva Convention protections that apply to all prisoners of war.  DOD is holding at least two American citizens, Yasser Hamdi, who was captured in Afghanistan, and Jose Padilla, who was arrested in a Chicago airport in 2002, in incommunicado detention as “enemy combatants.”
  The fear being expressed by advocates and other commentators is that the Executive Branch is acting in a vacuum, with hugely lowered burdens and legal standards, with little or no oversight from Congress or the public.
  The Attorney General, John Ashcroft, (“AG Ashcroft”) stated in testimony before the House Judiciary Committee, “the president does have the power to arrest citizens on any American street, designate them “enemy combatants,” and imprison them indefinitely, without access to lawyers or their families.”




It has been difficult, however, for advocates to discern the details of any abuse of these expanded powers as a huge veil of secrecy has descended over many of these initiatives.  One purpose of the Security Act is to exempt from public disclosure under the Freedom of Information Act (FOIA) certain information.
  AG Ashcroft further encouraged agencies to withhold information under FOIA in a memo dated October 12, 2001.
  The DOJ’s chief administrative judge, Michael Creppy, issued a blanket directive on September 21, 2002, barring the press and the public, including family and friends, from attending immigration hearings of “special interest detainees,” and barring his staff from disclosing any information about their cases to the public.
  Even Congress has been routinely denied access to information regarding antiterrorism activities.  During the summer and fall of 2002, the DOJ repeatedly stonewalled attempts by the House Judiciary Committee to gather information on implementation of the Patriot Act, as they were required to do in their annual reporting requirement.  The chair of the committee, Rep. Sensenbrenner, had to threaten to subpoena AG Ashcroft if the information was not provided promptly.
 

THE PATRIOT ACT


Section 802 of such Act creates a new crime of “domestic terrorism.”  Such crime includes “acts dangerous to human life that are a violation of the criminal laws… intended… to influence the policy of a government… within… the United States.”
  Such definition is extremely inclusive, and could include acts of civil disobedience as employed during the civil rights movement.  


Guidelines issued by AG Ashcroft on May 29, 2002, along with recent court decisions overturning parts of the Handschu doctrine, have eased FBI restrictions on domestic intelligence gathering.  The Ashcroft guidelines permit the FBI to open a full investigation of a political group based on no more than a “reasonable indication” that the group has engaged in “domestic terrorism.”
  The FBI will additionally be able to surveil political meetings, mosques and other places and events open to the public, and consider illegally obtained material from private sources.


Title II of the Patriot Act authorizes a lower standard
 for the executive branch to obtain 4th Amendment protected personal records, conduct “sneak-and-peek searches”
 of homes and offices, track email and internet usage, and conduct wiretaps if there is suspected terrorist activity.  Titles III and V expand the government’s access to banking, financial, educational and business records.

Section 218 of the Patriot Act is one of the more controversial sections.  It allows the government to access sensitive information without going through usual court procedure and without showing “probable cause.”  It amends the Foreign Intelligence Surveillance Act (FISA).  FISA sets up courts (the Foreign Intelligence Surveillance Court and the Foreign Intelligence Surveillance Court of Review) that issue orders to surveil or gather sensitive, constitutionally protected information.  However, such information historically has not been for criminal cases (which require probable cause), but for cases where the subject of the order is a foreign power or its agent and such surveillance is to obtain foreign intelligence.  These courts are highly secretive and the government argues its cases behind closed doors.  The FISA Court of Review recently interpreted Section 218 of the Act to allow orders to be issued, even for criminal investigations, when there is some relation to combating terrorism.
  

Section 215 of the Act allows the government to seek an order for the production of tangibles (books, records, papers, etc…) if being sought for an investigation “to protect against international terrorism or clandestine intelligence activities.”
    

Section 213, equally controversial, allows the government to conduct “sneak-and-peek” searches.  Such searches are done without providing the subject any notice until after.  The government simply need show “reasonable cause to believe that providing immediate notification… may have an adverse result.”  And there is no time limit by which notice must be provided.  Additionally, Section 213 allows notice to be delayed with a showing of “reasonable necessity.”

There are also issues related to the DOJ, under the Patriot Act, detaining noncitizens for indefinite periods of time and not issuing any information regarding such people.  “Through a web of Justice Department interim rules and policy guidelines, more than a thousand Muslim nationals of Arab and South Asian countries with no terrorist ties have been targeted for arrest based on their religion and ethnicity and detained for weeks and months under punishing conditions.”
  There is concern that much of these detentions are based on racial profiling and not investigatory work.  In addition to Arabs and South Asians, many African-Americans have been likewise detained.  James Ujaama in Seattle and the Portland 6 have been detained in connection with alleged terrorist activity.  The Rev. Al Sharpton has stated that the Patriot Act is impacting Muslims everywhere, including Brooklyn and Harlem, and he is against the Act because it is used to profile people of color and it will continue to victimize innocent people.

Res. No. 909-A


Res. No. 909-A, in its first resolve, calls upon federal, state and local officials, and upon New York City (“NYC”) agencies and institutions, to affirm and uphold civil rights and civil liberties.  In the second resolve, it calls upon NYC to comply with the Bill of Rights and not subject New Yorkers to secret detentions without charges, and detention without access to counsel.  In the third resolve, it directs the New York Police Department (“NYPD”) to respect the rights of individuals to engage in activities protected by the 1st Amendment, to refrain from enforcement of federal immigration law as it is best left to federal authorities, and to prohibit investigations based solely on a person’s race, religion or national origin.  In the fourth resolve, it directs the public libraries to display a warning that the Patriot Act may require the library to transmit information to the FBI about a person’s borrowing patterns, and inform a person that the library would not be able to tell such person about such transmission.  The fifth resolve requires the Council to periodically seek information from the federal government apprising the Council of things happening under the auspices of the Patriot Act.  The sixth resolve requires the Council to publish such information received from the federal government.  The remaining resolves require the Council to transmit Res. No. 909-A to other elected and appointed governmental officials.

Today’s hearing will serve as a forum for witnesses and the public to offer testimony regarding the various issues addressed in this report.

�








� See Nancy Chang, Lost Liberties: Ashcroft and the Assault on the Personal Freedom, “How Democracy Dies: The War on our Civil Liberties,” p. 35 (New Press 2003).  “The cumulative impact of these legislative and executive antiterrorism measures has been a radical shift of power to the executive branch that has placed the Bill of Rights… in danger of becoming yet another casualty of the “war on terrorism.”  �


� See Chang p. 50.





� “The president- using standards not legislated by Congress, not approved by any court, and never made known to the public- has claimed the right to incarcerate enemy combatants until the war on terrorism is over.  But when will that be?… Who is an enemy combatant?  Today, it can be anyone the president wants.  And that is terrifying.”  (Nat Hentoff quoting Judge Andrew Napolitano), The Village Voice, “Fierce Watchdog of the Constitution,” (August 1, 2003).





� Hentoff, The Village Voice, “Ashcroft in Conference,” (June 27, 2003).





� See Chang p. 34.  Chang notes that other provisions of the Act conversely promote government access to sensitive personal information and the sharing of information between federal, state and local authorities.





� See Chang p. 36.





� Id. At 37.





� Id. At 38.





� See Chang p. 40.


� See Chang p. 40.





� The standard is normally “probable cause.”





� See section on Section 213 of the Act below.





� See Chang p. 42.


� See Chang p. 44.  Also see Amy Goldstein, The Washington Post, “Fierce Fight Over Secrecy, Scope of Law; Amid Rights Debate, Law Cloaks Data on its Impact,” (September 8, 2003).





� Id.





� See Chang p. 45.





� Se Chang p. 35 citing Human Rights Watch, Amnesty International.





� See Thulani Davis, The Village Voice, “Post 9-11 Civil Rights” (Dec. 18-24, 2002).





PAGE  
2

