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TITLE:
To amend the administrative code of the city of New York, in relation to providing recourse for a property owner whose sidewalk is damaged by a tree under the exclusive care of the city of New York.

ADMINISTRATIVE CODE:
Amends section 19-152 of title 19 by adding a new subdivision (o); amends title 18 by adding a new section 18-105.1.   
INTRODUCTION


On November 12, 2002, the Committee on Transportation, chaired by Council Member John Liu, will hold a hearing on Int. No. 39.  Int. No. 39 would amend the Administrative Code of the City of New York by adding a new subdivision (o) to section 19-152 of Title 19.  Int. No. 39 would also amend such code by adding a new section 18-105.1 to Title 18.

BACKGROUND

Section 19-152 of the Administrative Code of the City of New York currently provides that the owner of any real property shall, at his or her own cost and expense, “install, construct, repave, reconstruct and repair the sidewalk flags in front of or abutting such property, including but not limited to the intersection quadrant for corner property”.  Section 19-152 requires the property owner to bear the cost for repairing such sidewalk if the sidewalk is deemed a hazard and any of a number of enumerated “substantial defects” exist.  If these conditions exist, this section empowers the New York City Department of Transportation (DOT) to issue an order to the property owner to perform the necessary sidewalk repair work.  Subdivision (e) of this section provides that should the owner fail to comply with such order within the statutory time period in which to complete the work, DOT may perform the work or contract to have the work done.  The cost to DOT, together with permissible administrative expenses, constitutes a debt recoverable from the owner by a lien on the property or otherwise. 

Int. No. 39 would amend the Administrative Code of the City of New York by absolving property owners of the financial responsibility for fixing sidewalks damaged by the roots of trees owned or maintained by the City of New York.  Int. No. 39 would shift the cost of repairing such sidewalks to the City itself if the damage is caused by a tree under the jurisdiction of the Department of Parks and Recreation (DPR) and DPR is given proper notice by the property owner.  Additionally, Int. No. 39 directs DPR, upon proper notification by a property owner, to prune the roots of trees under its jurisdiction should the Commissioner of DPR determine that such roots have caused or potentially may cause damage to sidewalk flags.  

ANALYSIS
Int. No. 39 would amend section 19-152 by adding a new subdivision (o).  This subdivision would effectively carve out an exception to the section’s general rule that the abutting property owner must pay the cost of repairing damaged sidewalks by allowing the property owner to be reimbursed for the cost of the repair work performed.  Subdivision (o) would limit this exception to occasions when “(i)  the sidewalk flag sustained harm or damage from the growth of the roots of one or more trees under the exclusive care of the commissioner of parks and recreation; and (ii)  the owner notified the department in accordance with the rules of the department.”  Additionally, subdivision (o) would provide that in order for a property owner’s costs to be reimbursed, the owner must supply “proof of payment in accordance with the rules of the department for the cost of reinstalling, reconstructing, repaving or repairing an existing sidewalk flag at legal grade.”  Therefore, in sum, subdivision (o) would permit the owner to be reimbursed for the cost of the work done to repair the sidewalk so long as the sidewalk was damaged by the roots of a City-owned tree, the owner properly notifies the Department and properly furnishes the Department with proof of payment.  


The rationale for amending the Administrative Code in this way is to avoid inequity.  In most cases, the tree causing the damage to the sidewalk was planted by a City agency, such as DPR or the Department of Design and Construction, without a specific request from or consent of the property owner.  The aim of Int. No. 39 is to place the financial burden and responsibility for repairing such sidewalk damage on the appropriate party.  The City, as the owner of the tree, and not the abutting property owner, would be made to absorb the cost of repairing such sidewalk damage.


Int. No. 39 would also add a new section 18-105.1 to the Administrative Code  regarding tree pruning.  This section would provide that upon appropriate notification to the Commissioner of DPR, “the department shall prune the roots of trees which are under the exclusive jurisdiction of the commissioner when such roots are determined by the commissioner to be the cause of or the potential cause of injury, breakage, damage or removal of any portion of a sidewalk flag.”  This new section is intended as a complement to section 19-152(o) in that it explicitly imposes pruning responsibilities on DPR for trees under its auspices.  Again, this concept is employed to avoid unjustifiably burdening abutting property owners with the responsibility for damage caused by the roots of trees that such property owners do not own and could not legally prune, but may also result in avoiding damage to the sidewalk in the first instance.  
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