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TITLE:

To amend the administrative code of the city of New York, in relation to the sale of tax liens and the collection of annual rent stabilization fees 

ADMINISTRATIVE CODE:

Amends sections 11-319,  11-332, 11-333 and 26-517.1 of the code and adds unconsolidated provisions


Today the Committee on Finance will consider Proposed Int. No. 928-A, a proposed local law which would, inter alia: (1) extend the Commissioner of the Department of Finance’s authority to sell tax liens for two years; (2) allow DOF to sell tax liens on class four properties that do not contain real property tax components as long as they contain a water or sewer component as of the initial publication; and (3) close a loophole which allows property owners to pay off certain components of their tax liens but leave other outstanding lienable charges unpaid.  In addition, the proposed legislation would allow the payment of back rent stabilization fees (which are lienable charges) from 1993 to 1998 without interest, and, in the case of owners who had been paying these charges in a timely manner during this period, would deem those annual fees for years prior to 1993 to have been paid.  
BACKGROUND


In the Spring of 1996, the Council adopted Local Law No. 26 (City Council Int. No. 677-A) which restructured New York City's antiquated procedures for selling its tax liens -- legal claims against properties with a prior position to mortgages and many other types of liens arising from unpaid property taxes, water and sewer rents, and other lienable City charges.  In proposing this legislation, the Administration believed that potential investors would consider tax liens a very attractive investment because they were secured, they tended to yield significant rates of interest, and would generally be paid off in full, because property owners would not want to lose the equity accumulated in their properties, and mortgagees would not want to lose their property interests in a foreclosure action.  Thus, by selling tax liens, the City could realize cash up front, while leaving the actual collection of the outstanding charges to investors.


During the hearings that were held on Local Law 26, the Administration testified that tax lien sales are an enforcement mechanism used by many cities in the United States.  These lien sales increase tax collections (thereby lowering the delinquency rate) and generate cash. At that time the Administration stated that each percentage point increase in the tax collection rate would be worth approximately $80 million to the City of New York.  Additionally, the purchase of tax liens provides immediate budgetary relief to cities by generating additional cash for operations.  At that time, the Administration claimed that the annual real property tax delinquency rate had increased by 150%.  According to the Administration, this increase represented an additional $240 million per year in uncollected receivables and had resulted because of the real estate recession and the City's reluctance to enforce its remedies pursuant to its in rem program.  Delinquent property owners had become confident that the City would not aggressively pursue its enforcement remedies against them.  According to the Administration, the City’s main enforcement weapon in the area of tax collections had been the in rem program.  The Administration stated that the City's projected cost to manage the in rem portfolio for the next 19 years (from 1996) would be approximately $10.6 billion.  The City's in rem program, according to a report prepared by the consulting firm of Arthur Anderson, contained serious weaknesses.  Although each in rem property owner only owed an average of $36,000 in back taxes when the City took title, each in rem property was costing the City an average of $2.2 million to acquire, manage and prepare for sale.  In addition to this extremely high cost, the in rem program removed properties from the City's tax rolls for an average period of 19 years.  The program also removed properties from the City's list of tax delinquency properties, artificially inflating the tax collection rate. These trends led to an increased inventory of property tax receivables in the City - receivables that have a very substantial value.  Like almost all receivables, as property tax receivables age, it becomes more difficult to collect them from property owners and their value consequently decreases.  According to the Administration, New York City had become an involuntary lender to delinquent taxpayers, and due to the in rem program, had become the largest landowner in the City.


Thus, Local Law No. 26 was designed to increase the property tax collection rate, develop confidence in New York City's overall property taxation system and hopefully relieve upward pressure on property tax rates.

MAJOR PROVISIONS OF LOCAL LAW NO. 26


Under Local Law No. 26, "a tax lien or tax liens on a property or any component of the amount thereof may be sold by the city when such tax lien or tax liens shall have remained unpaid in whole or in part for one year, provided, however, that a tax lien or tax liens on any class 1 property or on class 2 property that is a residential condominium or residential cooperative, as such classes of property are defined in subdivision 1 of section 1802 of the real property law, may be sold by the city only when the real property tax component of such tax lien or tax liens shall have remained unpaid in whole or in part for three years...."   Additionally, Local Law No. 26 does not permit the City to sell any tax lien or tax liens that do not contain a real property tax component.  For example, tax liens on any property that are comprised solely of unpaid water and sewer charges and/or non-property tax lienable charges cannot be sold by the City.  For purposes of tax lien sales, liens on delinquent assessments or charges for properties located within Business Improvement Districts are defined as non-property tax lienable charges. 


Local Law No. 26 also provides the Commissioner of the Department of Finance (the “Commissioner”) with the authority to determine the pool of tax liens that will be sold.  According to the Administration, selection of the pool is based on factors such as the financial goals of the City, housing policy and marketability.  In addition, the Commissioner has the authority to sell tax liens "either individually, in combinations, or in the aggregate..." and to establish the terms and conditions of any tax lien sale.


Under Local Law No. 26, tax liens can be sold through a competitive sale.  This type of sale includes an auction process whereby potential purchasers bid on individual liens or pools of liens on a date set by the Commissioner.  The Commissioner has the authority to establish criteria for the eligibility of bidders and can reject any or all bids, or accept any combination of bids.  In addition to a competitive sale, tax liens can also be sold through a negotiated sale.  Under this type of sale, one purchaser is selected through a competitive Request For Proposal process whereby statements of interest are submitted to the Commissioner by several potential purchasers.


To protect purchasers who have purchased a tax lien that is found to be "invalid, void or defective in whole or in part, or not to conform to any representation or warranty" made by the Commissioner with respect to the tax lien sale, Local Law No. 26  provides the Commissioner with the authority to substitute such tax lien with another tax lien that "has a value equivalent to the value of the tax lien or portion thereof found to be invalid, void, defective, or not to so conform, or may refund such value of the tax lien found to be invalid, void, defective, or not to so conform, or may use a combination of substitution and refund."


To ensure fair treatment to property owners, Local Law No. 26 contains notice requirements and requirements concerning the advertising of lien sales.  The advertisements are required to include "a description by block and lot or by such other identification as the commissioner of finance may deem appropriate, of the property upon which the tax lien exists that may be included in the sale.”  Property owners and other interested parties registered with the City must be notified by first class mail of the City's intention to sell a tax lien. After the sale and within 90 days of the delivery of the tax lien certificate, the Commissioner is required to notify the property owner and other interested parties by first class mail that the tax lien has been sold.  The Commissioner is also required to provide the property owner and other interested parties with, among other things, the identity of the tax lien purchaser and the terms and conditions of the tax lien certificate, and is required to designate an employee of the Department of Finance to respond to inquiries from owners of property for which a tax lien has been sold.


Local Law No. 26 provides that the aggregate amount of each tax lien sold "shall be due and payable one year from the date of sale."  The purchaser of such tax lien will continue to be entitled to receive interest from the date of sale and semi-annually, but if the aggregate amount of such tax lien is   partially paid, the purchaser will only be entitled to collect interest on the unpaid balance of the sold tax lien until such lien is satisfied.  Additionally, the legislation provides the purchaser with the right to "receive and retain a surcharge equal to five percent..." of the tax lien.


If the property owner fails to pay his or her tax lien within a year from the date of sale, the purchaser of such tax lien has the right to file a foreclosure action in the State Supreme Court.  Tax lien purchasers may also commence a foreclosure action if the property owner fails to pay, within thirty days, the semi-annual interest due on the tax lien from the date of sale.


Additionally, Local Law No. 26 allows a tax lien purchaser to file a foreclosure action if the property owner fails to pay any taxes or assessments due after the date of sale.  The tax lien purchaser is allowed to commence the action six months after the due date of such taxes or assessments.  At his or her option, the tax lien purchaser also has the right to satisfy such subsequent tax liens and by virtue of such satisfaction, "be deemed to be in the same position as if he or she were a purchaser of a tax lien certificate for such subsequent tax lien."  Under this scenario, the tax lien purchaser is not entitled to a five percent surcharge.


Local Law No. 26 also requires the Commissioner to submit an annual report to the City Council regarding the sale or sales of tax liens during the preceding year.  This reporting requirement was strengthened by Local Law 98 of 1997 (see below).

AMENDMENTS TO LOCAL LAW 26


In December of 1997 this Committee adopted Int. No. 1080-A which became Local Law 98 of 1997.  This legislation extended Local Law 26, which was to sunset on December 31, 1997, for an additional two years and further amended the laws regarding the sale of tax liens.  The local law  authorized the City to sell “subsequent tax lien[s]” on non-residential property regardless of the length of the delinquency of the subsequent tax lien, and on residential property where the real property tax component of the lien has been delinquent for one year.  A subsequent tax lien is a tax lien that arises after the date of sale of any tax lien on a property and which is still unpaid as of the date of publication of the first notice of the sale of the subsequent tax lien.  As in the case of tax liens, subsequent tax liens also must have a real property tax component – i.e. they cannot consist of solely water/sewage charges or assessments owed to a Business Improvement District.


Recognizing that the 1996 and 1997 tax lien sales had been securitized transactions in which a single purpose Trust had been created to issue bonds collateralized by the tax liens, Local Law 98 revised the notice requirements for negotiated sales “to a trust or other entity created by the city or in which the city has an ownership or residual interest.”  This revision, among other things, eliminated the requirement that the notice provide a request for statements of interest, because in these cases underwriters are selected through a competitive RFP process.


Local Law 98 also provided an exception for inclusion in a tax lien sale for liens on property owned by a company organized pursuant to article XI of the State Private Housing Finance Law with the consent and approval of the Department of Housing Preservation and Development.  Liens on these companies’ properties intended to provide housing for families and persons of low income that are sold pursuant to the tax lien law would be deemed defective and thus excluded from any tax lien sale conducted by the City.  Additionally, Local Law 98 required the Commissioner to “designate an employee of the department to respond to inquiries from owners sixty-five years of age or older of property for which a tax lien has been sold or noticed for sale.”


The reporting requirement was strengthened to provide that upon request of the Council, the Commissioner’s annual report of tax lien sale activity would be arranged by community board, and that the Commissioner would provide any additional information on tax lien sales that the Council requested.  Finally, the Local Law also amended the notice requirements in the case of postponed sales, clarified that any purchaser of tax liens would “stand in the same position as the city” had the tax liens not been sold, and authorized the Corporation Counsel to represent tax lien purchasers in any action in which it believed such representation to be in the City’s best interest.


As stated,  Local Law 98 extended the tax lien sale program for an additional two years.  In late 1999 and early 2000, the Committee adopted two additional extensions which together extended the tax lien program  through and including October 31, 2000.  In October of 2000, the Committee adopted Local Law 67,  which extended the authority of the Commissioner of Finance to sell tax liens for one year, through and including October 31, 2001. 

HEARING ON ADMINISTRATION’S ORIGINAL PROPOSED AMENDMENTS

Prior to adopting the last one-year extension of the tax lien program in October 2000, this Committee, together with the Committee on Housing and Buildings, conducted a joint hearing titled “Proposed Administration Changes to Tax Lien Sale Program and Tax Lien Foreclosure by Action in Rem.”  This hearing was an oversight hearing on changes which the administration proposed to make to the tax lien program and the laws relating to tax lien foreclosure by action in rem – most of which became a part of Int. No. 928.  These proposals, on which the two Committees heard extensive testimony,  included proposals virtually identical to all of the proposals contained in the original version of the legislation under consideration today (other than the amendments relating to the rent stabilization fees).  The proposals discussed at the joint hearing were as follows: (1) to close a perceived “loophole” existing under current law for class one, two and three properties, insofar as the requirement that a real property tax component must exist in order for a tax lien sale to proceed, allows owners to avoid the sale of other non-property tax charges by paying off the property tax component and leaving the other lienable charges unpaid; (2) to allow the sale of tax liens on class four properties which did not include a real estate tax component; (3) to remove the sunset provision and make DOF’s authorization to sell tax liens permanent; (4) to transfer some of the administrative tasks necessary to discharge and record the discharge of a tax lien from DOF to the person discharging the lien; and (5) to change the definition of “distressed property” – a classification which precludes sales of tax liens relating to class one or class two properties -- which changes would have subjected properties to the tax lien sale program which are currently exempt and which are instead now steered toward programs operated by the Department of Housing Preservation and Development to rehabilitate distressed properties.
  Neither Int. No. 928, nor Proposed Int. No.928-A would make changes in the definition of distressed properties.
PROPOSED INT. NO. 928-A:  

Proposed Int. No. 928-A makes numerous changes to the laws relating to the sale of tax liens. The first change which the proposed legislation would make is designed to close what is  viewed by many as a loophole in the original tax lien legislation.  Because there was concern that any tax lien eligible to be sold contain a real property tax component, the sale of tax liens without such a component (e.g. the sale of tax liens containing only water or sewer charges) was prohibited.  However, according to the Administration, the flat prohibition of the sale of tax liens without a real property tax component, has resulted in a situation in which people who receive notice that a tax lien on their property is to be sold pay the real property tax component of the lien without paying the water or sewer or other lienable charges.  They are thus able to avoid the sale of their tax liens without paying all of the components constituting the liens.  To end this incentive to pay only a portion of the delinquencies, the proposed local law would – in the case of class 2 properties other than residential cooperatives or condominiums and class three properties -- amend the language prohibiting the sale of any tax lien which does not include a real property tax component, to only prohibit those sales of tax liens which do not include “a real property tax component as of the date of the first publication… of the notice of sale.”  Thus, if a property owner pays off the real property tax portion of a lien after the date of publication, the liens for unpaid water, sewer or other charges would still be eligible for sale.

  
The second change would create a general exception from the rule -- that tax liens may not be sold unless they contain a real property tax component -- for all sales of tax liens relating to class four properties.  As stated, currently, no tax lien may be sold unless it contains a real property tax component.  Even the proposed closing of the loophole, discussed above, would require that to be initially noticed, a tax lien (relating to non-cooperative or condominium class two properties or class three properties) must contain a real property tax component.  However, in the case of class four properties (commercial properties), the proposed local law would allow the sale of tax liens that do not have a real property tax component but that have a water or sewer component.  It would also close any “loophole” which might allow an owner to leave some charges unpaid, by providing that if the owner paid off, for example, the water and sewer component but not some other lienable charge, that other lienable charge could be sold.  All that would be required is that the tax liens include “a real property tax component or sewer rents component or sewer surcharges component or water rents component as of the date of first publication….” (emphasis added)   These two changes concerning what types of liens may be sold would apply to the sale of tax liens as well as to the sale of subsequent tax liens.

The third amendment would extend the authorization of the DOF Commissioner to sell tax liens for an additional two year period, through and including October 31, 2003. 

A series of smaller changes would remove DOF from certain steps of the administrative process of canceling and discharging on the records a tax lien which has been satisfied.  Under the proposed changes, the person who satisfied the amounts due under a sold tax lien would be issued a certificate of discharge and would be responsible for presenting this certificate to the recording officer in the county  in which the property is situated.  Under current law, the DOF Commissioner, or his designee, is responsible for many of the administrative tasks necessary to discharge the tax lien.

Finally, Proposed Int. No. 928-A would amend the provisions of the Administrative Code which provide that unpaid rent stabilization fees constitute liens on class two properties to which they apply.  These fees were imposed on owners of rent stabilized class two properties beginning in 1984 and were designed to defray the costs of administering the City’s rent stabilization system.  In recent years, the State Legislature made these fees (when unpaid) lienable charges.  Recent efforts to collect these fees have given rise to concerns over the accuracy of back-billed amounts, as well as complaints by landlords that they purchases properties without the knowledge that these unpaid charges existed, and that since their purchases, liens have arisen on their properties stemming from charges for which they are not responsible.

Proposed Int. No. 928-A would force owners of class 2 properties that are not residential cooperatives or condominiums to pay off all lienable charges in order to avoid a tax lien sale, once an initial notice of sale is published which includes a real property tax component.  Because these lienable charges could include the rent stabilization charges, the proposed law would amend the Administrative Code to ensure that no lien for these charges may be enforced against “an owner or mortgagee of such premises who acquired in good faith an interest therein subsequent to the period for which the fee was imposed but prior to the creation of any such lien.”  This amendment is coupled with several unconsolidated provisions which would give the owners of buildings containing rent stabilized apartments who owe such fees to the City, an opportunity to pay the back fees, from 1984 to 1998 without interest.   In addition, for owners who had timely paid fees from 1993 to 1998, any fees assessed prior to 1993 would be deemed paid.

The proposed local law would take effect immediately, provided that if it becomes law after October 31, 2001, those provisions other than the ones concerning the rent stabilization fees would be deemed to have been in effect as of November 1, 2001.       

� Currently, distressed properties are parcels of class one or class two property with a lien to value ratio of at least fifteen percent and which: (1) has an average of five or more hazardous or immediately hazardous violations of the housing maintenance code per dwelling unit; or (2) is subject to a lien or liens for expenses incurred by HPD for the repair or elimination of any dangerous or unlawful conditions pursuant to section 27-2144 of the building code in an amount of at least $1000.  The administration’s proposals would have increased the lien to value ratio so that a property would not be considered distressed unless its lien to value ratio was at least 50%.  In addition, the $1000 in liens on the parcel for expenses incurred by HPD for repair of dangerous or unlawful conditions would only be a criterion which could lead to classification as a distressed property if the property contained no more than four dwelling units.  If the property consisted of five or more dwelling units, then the amount would have to total the lesser of five hundred dollars per dwelling unit, or ten thousand dollars total, in order for the property to be classified as distressed based upon liens for expenses incurred to make repairs.  
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