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I. Introduction
Today, the Committee on Governmental Operations (the “Committee”), chaired by Council Member Gale Brewer, will consider four pieces of legislation relating to the operations of the Board of Standards and Appeals (“BSA”).  Specifically, the Committee will consider: (1) Int. No. 78, a local law to amend the administrative code of the city of New York, in relation to requiring reports to the city council of any variance or special permit granted despite the community board’s recommendation of disapproval or approval with conditions; (2) Int. No. 650, a local law to amend the administrative code of the city of New York, in relation to expiration of variances granted by the board of standards and appeals; (3) Int. No. 678, a local law to amend the New York city charter, in relation to community involvement in decisions of the board of standards and appeals; and (4) Int. No. 680, a local law to amend the New York city charter, in relation to the creation of a community advisory review panel for zoning variance and special permit applications.

 Witnesses invited to testify at today’s hearing include representatives of the BSA, civic organizations and community groups, community boards, and zoning/land use professionals.
II. Background
The BSA is an independent agency that reviews applications from property owners for relief from the City’s Zoning Resolution (the “Resolution”).
  The origins of the BSA date back to 1916, when New York City adopted its first comprehensive zoning resolution and created a Zoning Board of Appeals with the power to determine and vary the application of the Resolution where strict application would impose unnecessary hardship or practical difficulties.
  The ability for the government to grant such relief on an individual basis is necessary in order to satisfy the “takings clause” of the United States Constitution.
   In essence, the BSA “acts as a safety valve by releasing restrictions in certain instances from their possible confiscatory effect in depriving a property owner of a proper use of his property while at the same time requiring him to pay taxes thereupon.”

The BSA is comprised of five commissioners, each appointed by the Mayor for a term of six years.
  Of these five members, one must be a professional planner, one a registered architect, and one a professional engineer.
  The planner, architect and engineer must have ten years of professional experience.
  Both the chair and vice-chair of the BSA are designated by the Mayor, but must satisfy the requisite experience to serve as the planner, the architect or the engineer.
  No more than two of the BSA’s commissioners may reside in any one borough.
  

The BSA is empowered by the Charter to interpret the meaning or applicability of the Resolution, Building and Fire Codes, Multiple Dwelling Law, and Labor Law, with respect to the usage of private property.
  Most significantly, this includes the ability to “vary” in certain instances the provisions of these regulations.  Specifically, when the application of a provision of the Resolution to an individual parcel of property results in practical difficulties or unnecessary hardship, the BSA may vary or modify the provision so that “the spirit of the law shall be observed, public safety secured, and substantial justice done.”
 
In order to grant a variance, the BSA must determine that each of five specific findings is met.  The five findings are:

· 1. That there are unique physical conditions . . . . inherent in the particular zoning lot; and that, as a result of such unique physical conditions, practical difficulties or unnecessary hardship arise;

· 2. That because of such physical conditions there is no reasonable possibility that the development of the zoning lot will bring a reasonable return;

· 3. That the variance, if granted, will not alter the essential character of the neighborhood; 

· 4. That the practical difficulties or unnecessary hardship claimed as a ground for a variance have not been created by the owner; and

· 5. The variance, if granted, is the minimum variance necessary to afford relief.

If the BSA determines that all five findings are met, then it must grant a variance.
   

 The BSA is also empowered to grant “special permits” for specified uses, or for the modification of use and bulk regulations in appropriate cases.
  Specified uses include, among other things, auto service stations in designated commercial districts, eating and drinking establishments with entertainment in designated commercial and manufacturing districts, physical culture establishments (i.e., “health clubs”) in designated commercial and manufacturing districts, cellular phone towers, and modification of zoning lots divided by zoning district boundaries and parking requirements.
  Special permit applications that affect bulk regulations include the enlargement of single- and two-family residences in designated areas of Brooklyn, enlargement of non-residential buildings, and modification of community facility uses.


In some instances, the BSA may grant a variance or special permit for a specific period of time or term, most typically ten years.  In such instances, if a property owner wishes to continue to use the property pursuant to the variance or special permit beyond the term, the property owner must apply to the BSA to extend the term of the previously approved variance or special permit.  A property owner who continues to use a parcel of property in the manner prescribed by a variance or special permit beyond the expiration of such variance or special permit may be subject to a penalty of not more than $250.
  Such property owner, however, is not prevented from applying for and obtaining an extension of the variance or special permit at any point after its expiration.  
Prior to consideration by the BSA, applications for variances and special permits are also reviewed by community boards, and in appropriate instances, borough boards.
  Upon receipt of an application for a variance or special permit, the BSA forwards a copy of the application to the affected community board(s).
  Within sixty days of receipt of the application, the affected community board(s) must conduct a public hearing and submit a recommendation to the BSA, or waive the right to do so.
  If an application concerns property located in two or more community districts in a borough, then, within thirty days of receipt of the community boards’ recommendations, the borough board may conduct another public hearing and submit its recommendation to the BSA.
  The recommendations of the community and borough boards are advisory.   

After every affected community or borough board submits a recommendation – or the time to do so expires – the BSA conducts a public hearing on the variance or special permit application.  At such hearing, the BSA must “afford an equal right to the city planning commission, community boards, and borough boards and lessees and tenants as well as owners to appear before it for the purpose of proposing arguments or submitting evidence” in support of or opposition to the application.
  In addition, the City Planning Commission must be a party to any proceeding regarding a variance application.
  The BSA issues written decisions, which are filed with the City Planning Commission, the affected community or borough boards, and are made available on the BSA’s website.

Final determinations by the BSA may be challenged via an action in court pursuant to Article 78 of the New York Civil Practice Law and Rules.
  
III. The Legislation
A.  Int. No. 78

Int. No. 78 would require the BSA to submit a quarterly report to the Council regarding all special permits and variances granted by the BSA for which the affected community board(s) recommended the disapproval, or approval with conditions, of the respective special permit or variance.  
B. Int. No. 650

Int. No. 650 would impose a requirement that the BSA notify property owners six months before a variance granted by the BSA is set to expire.  In addition, Int. No. 650 would establish a penalty scheme for property owners who, after receiving notice from the BSA that a variance is set to expire, continue to use the zoning lot at issue beyond the expiration of the variance.   Specifically, property owners who receive such notification yet continue to use a zoning lot subject to a variance beyond the expiration would be subject to penalties, beginning at five-hundred dollars for the first six month period of unauthorized use, and increasing by five-hundred dollars for each successive six-month period of unauthorized use.  A property owner would be required to pay any such penalties in full prior to submitting an application to extend the term of a variance.
C. Int. No. 678

Int. No. 678 would require the BSA to create a standardized procedure through which the BSA would incorporate recommendations of third parties, such as the City Planning Commission, community boards, borough boards, lessees and tenants, into its final decisions.  For any matter in which any such third party submits arguments or evidence, the BSA would be required to refer to such argument or evidence in its written decision and describe the extent to which it considered such argument or evidence in reaching its final decision.   

D. Int. No. 680


Int. No. 680 would create a Community Advisory Review Panel (“CARP”) to review certain matters presented to the BSA.  Pursuant to Int. No. 680, after an application for a variance or special permit is reviewed by the affected community or borough board(s), but prior to the matter being heard by the BSA, any member of the public residing in the affected community of a matter before the BSA would be able to petition to have the matter referred to CARP.  The matter would then be considered by a CARP panel comprised of three members: a representative of the City Planning Commission, a representative of the affected community board, and a representative of the Council member for the affected community district.  The CARP panel would be required to hold a public hearing and issue a recommendation to the BSA within thirty days of the matter’s referral to CARP.  Upon receipt of the CARP panel’s recommendation, BSA would proceed with its review of the variance or special permit application.  The CARP panel’s recommendation would be non-binding on the BSA.  

Int. No. 78

 

By Council Members Gentile, Chin, Dickens, Fidler, James, Lander, Nelson, Rodriguez, Halloran and Koo

 

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring reports to the city council of any variance or special permit granted despite the community board's recommendation of disapproval or approval with conditions.

 

 

Be it enacted by the Council as follows:

Section 1.  Chapter 2 of title 25 of the administrative code of the city of New York is hereby amended by adding a new section 25-208 to read as follows:

§25-208 Reports; special permits and variances.  The board of standards and appeals shall submit a report to the city council of all special permits and variances granted by the board of standards and appeals for which action the community board(s), in whose district the property that is the subject of the action is located, in whole or in part, has recommended the disapproval or approval with conditions of the respective special permit or variance.  Such report shall be submitted to the city council on a quarterly basis, at the end of every three-month cycle during each calendar year, except that the first submission of such reports shall occur on or before December 1, 2010.  Such report shall contain a breakdown of the total number of determinations regarding special permits and variances made by the board during such reporting period, the number of determinations on actions on which one or more community board submitted comments, and the number of determinations made that were not in accordance with the community board's recommendation.  The report shall include copies of each determination made during such reporting period that was not in accordance with the community board's recommendation. If more than one community board, in whose district the property that is the subject of the action is located, in whole or in part, issues a recommendation concerning an application for a special permit or a variance and any such community board recommends the disapproval or approval with conditions of the respective action and the board of standards and appeals nevertheless grants the action, then the action must be reported to the Council as described herein.
§2.  This local law shall take effect immediately. 
 

Int. No. 601/2007
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Int. No. 650

 

By Council Members Halloran, Vacca, Lander, Rivera, Nelson and Oddo 

  

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to expiration of variances granted by the board of standards and appeals.

 

 

Be it enacted by the Council as follows:
Section 1.  Section 25-203 of the administrative code of the city of New York, as amended by local law number 49 of 1991, is amended to read as follows: 

§ 25-203 Board's orders; violation; penalty.  1. Any person who shall knowingly violate or fail to comply with any lawful order or requirement of the board made under the authority of sections six hundred sixty-six and six hundred sixty-eight of the charter shall be guilty of a misdemeanor; and in addition thereto, and in addition to all other liabilities and penalties imposed by law, shall forfeit and pay for each such violation and non-compliance respectively, a penalty in the sum of not more than two hundred and fifty dollars, as may be fixed by the court awarding judgment therefor. An action may be brought for the recovery of any such penalty or penalties in the New York city civil court or any other court of record in the city, in the name of the city. 
2. No later than six months prior to the expiration of a variance granted pursuant to sections six hundred sixty-six and six hundred sixty-eight of the charter, the board shall notify the person holding such variance that such variance is set to expire.  Such notification shall be sent via first class mail and, if practicable, via email.  In addition to the penalties provided by subdivision one, any person who receives such notification yet continues to use the zoning lot subject to such variance beyond the expiration of such variance shall be subject to a penalty in the sum of five hundred dollars for the first six month period of such unauthorized use; the amount of such penalty shall increase by five hundred dollars for each succeeding six month period that such person continues to use the zoning lot beyond the expiration of such variance, until such person submits an application to extend the term of such variance; provided, however, that any month in which the community board for the community district in which the zoning lot subject to such variance is located does not meet shall not be counted for purposes of imposing a penalty pursuant to this subdivision.  No person may submit an application to extend the term of a variance unless and until such person has paid in full all penalties imposed pursuant to this section. 
§ 2.  This local law shall become effective ninety days after its enactment.

 

SAG

LS #2510

7/21/11

Int. No. 678
By Council Members Van Bramer, Brewer, Ferreras, Fidler, James, Koppell, Lander, Rose, Williams, Mark-Viverito, Greenfield, Halloran and Ulrich

 

A LOCAL LAW

To amend the New York city charter, in relation to community involvement in decisions of the board of standards and appeals.

 

Be it enacted by the Council as follows:
      Section 1.  Subdivision 9 of section 666 of the New York city charter, as amended by local law 49 of 1991, is hereby amended to read as follows: 

       9.  To afford an equal right to the city planning commission, community boards, and borough boards and lessees and tenants as well as owners to appear before it for the purpose of proposing arguments or submitting evidence in respect of any matter brought before it pursuant to the zoning resolution of the city of New York.  The board shall promulgate rules in order to establish a formal procedure by which it will consider arguments and evidence submitted by any such party.  In rendering a final determination on any matter before it in which any such party has proposed arguments or submitted evidence, the board shall refer to such arguments or evidence in its final determination and describe the extent to which the board considered such arguments or evidence in reaching its final determination. 
§ 2.  This local law shall become effective ninety days after its enactment.

 

SAG 

LS #2024
6/9/2011

Int. No. 680
By Council Members Van Bramer, Ferreras, James, Rose, Seabrook, Williams, Mark-Viverito, Crowley and Ulrich

 

A LOCAL LAW

To amend the New York city charter, in relation to the creation of a community advisory review panel for zoning variance and special permit applications.

 

Be it enacted by the Council as follows:
Section 1.   Paragraph 4 of subdivision a of Section 668 of the New York city charter is amended to read as follows:  

      4. (i) The receipt of such a recommendation or waiver from every community or borough board involved, or the expiration of the time allowed for such boards to act, shall constitute an authorization to the board of standards and appeals to review the application and to make a decision[.], unless such application is referred to the community advisory review panel.
      (ii) No later than three days after an application to vary the zoning resolution or application for a special permit first appears on the board's published hearing calendar, any person or persons residing within the affected community district may file a petition to have the matter referred to the community advisory review panel.  The petition shall be signed and notarized, and shall state the basis for referral.  The board shall then refer the matter to the community advisory review panel, except that the board may decline to refer a matter to the community advisory review panel if it finds that a petition was filed in bad faith.
      (iii) A matter referred to the community advisory review panel shall be reviewed by a panel that consists of three members, including a representative of the city planning commission, a representative of the community board for the affected community district, and a representative of the council member for the affected council district.  Within thirty days of the date on which a matter is referred to the panel, the panel may hold a public hearing on the matter and submit a recommendation to the board.  In the event the panel does not convene within such period, the matter shall be returned to the board with no recommendation.
      (iv) Upon receipt of a recommendation from the panel, the board shall proceed with its review of the application before it.  In rendering a decision, the board shall consider the panel's recommendation and explain its basis for adopting or rejecting the panel's recommendation.
      (v) For purposes of this paragraph, the term "affected community district" shall mean the community district in which land at issue in an application is located; the term "affected council district" shall mean the council district in which land at issue in an application is located.  
§ 2.  This local law shall become effective ninety days after its enactment; provided, however, that the board of standards and appeals shall promulgate rules in accordance with the provisions of this local law and such other rules as may be necessary for the purpose of implementing and carrying out the provisions of this local law prior to its effective date.
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� See New York City Charter §666.


� See City of New York, Building Zone Resolution of 1916, Art. 5 §20.    


� See N.Y. City Hous. Auth. v. Foley, 223 N.Y.S.2d 621, 627 (N.Y. Sup. Ct., 1961).


� Id.


� N.Y.C. Charter § 659(a).


� N.Y.C. Charter § 659(b). 


� Id. 


� Id. 


� Id. 


� See New York City Charter §666 (2007). 


� N.Y.C. Zoning Resolution § 72-21 (“Findings Required for Variances”).


� Id.


� Id.


� N.Y.C. Charter § 666(10).


� N.Y.C. Zoning Resolution § 73-01, et seq.


� Id.


� N.Y.C. Admin. Code § 25-203.  


� N.Y.C. Charter § 668(a)(3).


� Id.


� Id.


� Id.


� N.Y.C. Charter § 666(9).


� N.Y.C. Charter § 668(e).


� N.Y.C. Charter § 668(d).
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