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LOCAL LAWS
OF

THE CITY OF NEW YORK
FOR THE YEAR 1989

No. 104

Introduced by Council Members Berman and Albanese; also Council Members Dear, Dryfoos,
Gerges, Leffler, Ward, Williams, Wooten, Foster and Eisland,

A LOCAL LAW

To amend the administrative code of the city of New York in relation to mandatory
drug testing of school system conveyance drivers,
Be it enacted by the Council as follows:

Section one. Declaration of legislative intert and findings. The Council finds that the
safety of more than 100,000 school children depends on the ability of New York City school bus
drivers to perform at their optimum mental and physical capacities. It is clear that drug use by a
school bus driver could severely impede his or her ability to transport children to school safely. It
has been documented that drug use impairs the central nervous system, often causing detrimental
changes in alertness, consciousness, coordination, judgment, personality, muscle strength,
teflex reactions and time sequencing. Consequently, it is necessary to ensure that school bus
drivers do not operate buses or other motor vehicles while under the influence of drugs.
Implementation of a drug testing program for school bus drivers is the best way to detect drug use
by drivers and to prevent those under the influence of drugs from endangering themselves and
others. In this manner, parents may be assured that their child’s bus driver is drug-free. As such,
the Council finds it appropriate, for the protection of the health, safety and welfare of all New
Yorkers, to mandate that all entities contracting with the Board of Education to transport school
children implement a drug testing program for drivers.

§2. Title 17 of the administrative code of the city of New York is amended by the addition of a
new chapter 6, to follow chapter 5, to read as follows:
CHAPTER 6
DRUG TESTING OF SCHOOL SYSTEM CONVEYANCE DRIVERS

§17-601 Definitions. As used in this chapter, the following terms shall be defined as follows:

a. “Driver” or “Bus driver” shall mean every person employed by a motor carrier who
drives and operates a bus or other motor vehicle to transport school children pursuant to a
contract between the motor carrier and the board of education.

b. “Motor carrier” shall mean any person, corporation, or entity who operates or employs
others to operate buses or other motor vehicles to transport school children pursuant to a contract
with the board of education. '

c. “The department” shall mean the New York city department of health.

d. “Board” or “Board of education” shall mean the New York city board of education.

e. “lllegal drug” shall mean marijuana or concentrated cannabis, cocaine and its
derivatives, opiates, amphetamines, phencyclidine and any other drug the board of education
shall designate by rule pursuant to section 17-609 of this chapter.



f “Drug test” shall mean a scientific procedure employing an initial screening test and,
where required by this chapter, a subsequent confirmatory test on urine to detect the presence of
illegal drugs.

g. “Sample” shall mean a portion of a urine specimen used for testing.

h. “Screening test” shall mean an immunoassay screen using a test at least as reliable as the
enzyme multiplied immunoassay test.

i, “Confirmatory test’ shall mean a second ana[yiica[ procedure performed on a different
sample of the same specimen that has tested positive on the screening test.

J. “Pre-employment test’ shall mean a drug test given to an applicant for the position of
driver.

k. “Random test’ shall mean a drug test given annually to a predetermined percentage of
drivers who are selected on a scientifically defensible random and unannounced basis.

L. “Post-accident test’ shall mean a drug test administered to a driver after a serious
accident or series of accidents, as defined in section 17-607, has occurred during his or her
operation of a bus or other motor vehicle in the course of his or her employment.

m. “Return to duty test” shall mean a drug test given to a driver who previously tested
positive to a drug test and is returning to active duty, and any additional, unannounced drug test
administered for a period of up to sixty months after a positive test result.

n. “Serious accident” shall mean an accident associated with the operation of a bus or other

motor vekicle used to transport school children in which an individual dies or must be takentoa

medical treatment facility, or in which property damage is estimated to be more than two
thousand five hundred dollars.

0. “Chain of custody procedures” shall mean procedures 1o account for the integrity of each
urine specimen by tracking its handling and storage from point of specimen collection to final
disposition of the specimen.

p. “Medical review officer” shall mean a licensed physician responsible for receiving and
interpreting laboratory results generated by a drug testing program.

gq. “Positive test result’ shall mean that the drug test result shows positive evidence that an
illegal drug is present in a driver's system in a level established by the board of education
pursuant to section 17-609,

r. “Pass a drug test’ shall mean that a medical review officer has determined, pursuant to
section 17-609 herein, that the results of a drug test administered under this chapter: (1) showed
no evidence or insufficient evidence of an illegal drug; (2) showed evidence of an illegal drug but
there was a legitimate medical explanation for the result; (3) were scientifically insufficient to
warrant further action; or (4) were suspect because of irregularities in the administration of the
test or observation of chain of custody procedures.

5. “Active duty”" shall mean the operation of a bus or other motor vehicle used for the
transportation of school children.

t. “School year" shall mean the period of time commencing September first and ending on
August thirty-firse.

§17-602 Drug testing of school system drivers. Every motor carrier shall certify to the
board of education that it requires all drivers employed by such motor carrier to submit to pre-
employment drug testing, random drug testing, reasonable suspicion drug testing, post-accident
drug testing and return to duty drug testing, in accordance with the requirements of this chapter
and any rules promulgated pursuant hereto.

§17-603 Prior notice of testing policy. At the beginning of each school year, every motor
carrier shall give written notice of its drug testing policy, as provided by the board of education
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pursuant to section 17-609(d)(2} of this chapier, to all drivers employed by it. The written notice
shall contain the following information. the need for drug testing; the procedure for confirming
an initial positive drug test result; the right to obtain an additional drug test on the same
specimen at the driver's own expense; the consequences pursuant to this chapter of not passing a
drug test or refusing to take a drug test; and the right 1o explain a posirive test result,

§17-604 Pre-employment testing. For the purposes of this chapter, a motor carrier shall not
hire or assign an individual as a driver unless he or she passes a drug test in accordance with the
provisions of this chapter.

§17-605 Random testing. a. All drivers employed by a motor carrier subject to this chapter
shall be subject to drug testing on an unannounced and random basis.

b. During the school year commencing September I, 1990 and ending August 31, 1991,
every motor carrier shall administer a number of random drug tests equal to twenty-five percent
of all drivers employed during that year, For each subsequent school year, every motor carrier
shall administer a number of random drug tests equal to fifty percent of all drivers employed by
such motor carrier during that year.

¢. Each driver shall be in a pool from which random selection is made. Each driver in the
pool shall have an equal chance of selection and shall remain in the pool after he or she has been
tested,

d. A driver shall be selected for drug testing on a random basis by using a scientifically valid
random number generation method.

e. Testing shall be spread through the twelve-month period of the school year.

I The board of education shall select the dates and times that random drug tests shall be
administered and shall be responsible for the driver selection process required by subdivision d of
this section,

§17-606 Reasonable suspicion testing. Nothing in this chapter shall preclude a motor
carrier from administering a drug test when the motor carrier has a reasonable suspicion that a
driver is using an illegal drug or when the chancellor of the board of education, or his or her
designee, has a reasonable suspicion that a driver is using an illegal drug and requests that a
driver take a drug test.

§17-607 Post-accident testing. a. A drug test must be administered to any bus driver who,
during the course of his or her employment, (i} is involved in a serious accident while operating a
bus or other motor vehicle, or (i) during any twelve month period, is involved in three or more
accidents while operating a bus or other motor vehicle, regardless of the amount of property
damage caused or injuries sustained.

b. The specimen for a post-accident drug test required by this section shall be collected as
soon after the accident as is practicable, but not later than thirty-two hours after the accident. In
those cases involving testing under paragraph (ii) of subdivision a of this section, the specimen
shall be collected in accordance with the requirements of this subdivision after the third accident.

§17-608 Return to active duty festing. A driver who has been removed from active duty
pursuant to this chapter may not resume active duty until he or she passes a drug test and the
medical review afficer has determined the driver is fit to return to active duty. A driver who is
tested under this section may be administered one or more unannounced drug tests for up to sixty
months after returning to active duty.

§17-609 Drug testing procedures. a. All drug tests administered pursuant to this chapter
shall utilize those reliable screening and confirmatory procedures set forth in rules promuigated
by the board of education which are at least as reliable as the enzyme multiplied immunecassay
screening test and the gas chromatographylmass spectrometry confirmatory test.



b. If a sample yields a positive test result, another sample from the same specimen shall be
re-tested using a test at least as reliable as the gas chromatographyimass spectrometry test. Such
a confirmatory test shall use a portion of the same test specimen collected from the employee for
use in the first test. If such confirmatory test yields a positive test result the driver may, at his or
her option and expense, have an additional test conducted on a sample from the same specimen by
any laboratory eligible to conduct drug testing under this chapter within thirty days of the
adminisiration of the original test.

¢. (1} All test results shall be interpreted and verified by a medical review officer employed
by the motor carrier. The medical review officer shall be a licensed physician with knowledge of
substance abuse disorders and appropriate medical training to interpret and evaluate an
individual's test result together with his or her individual medical history and any other relevant
biomedical information.

(2) The medical review officer shall (i) receive the results of all drug tests from the
laboratory; (ii) verify that the laboratory report and assessment of all drug test results are
reliable and treat the results as confidential until such verification is made; (iii} determine
whether an individual passes a drug test; (iv) promptly report all test results to the driver in
writing; (v) report each test that does not pass to the individual whom the motor carrier has
designated to receive the results and the chancellor of the board of education or his or her
designee; (vi) recommend to the motor carrier whether a driver who refused to take or did not
pass a drug test administered under this chapter and who passes a subsequent return to active
dury test may return to active duty; and (vii) maintain records of all recommendations to the
motor carrier concerning removal from or return to active duty and in cases where rehabilitation
is not recommended after a confirmed positive test result, the reasons for such recommendation
shall be submitted to the chancellor of the board of education or his or her designee.

(3) When reviewing positive results of a corfirmatory test under this section, the medical
review officer may consider the individual’s medical history, including any medical records and
biomedical information provided, in determining whether there is a legitimate medical explana-
tion for the result, including the use of a legally prescribed medication.

(4) A driver may submit a list of any legally prescribed medication he or she is using to the
medical review officer prior to the administration of a drug test.

d. (1) The board of education, in consultation with the department of health, shall
promulgate rules, which to the extent practicable are consistent with the procedures established
by the United States department of transportation, to implement this chapter. Such rules shall
include initial cutoff levels to be used when screening urine specimens to determine whether they
test positive for illegal drugs, chain of custody procedures to account for the integrity of each
urine specimen by tracking its handling and storage from point of specimen collection to final
disposition, specimen collection procedures, quality assurance and quality control programs,
procedures governing the reporting and review of test results and procedures to safeguard the
confidentiality of drivers.

(2) The board of education shall provide motor carriers with written guidelines and
procedures for the implementation of the drug testing program pursuant to this chapter no later
than the effective date of this local law.

e. Motor carriers subject to this chapter shall use only those laboratories certified under the
United States department of health and human services mandatory guidelines for federal
workplace drug testing programs or approved by the New York state department of health, to
execute the drug testing program reguired by this chapter.

f. Laboratories employed by motor carriers to execute the drug testing program pursuant to
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this chapter shall report drug test results to the medical review officer in writing within five days
after a drug test has been administered. All drug test specimens shall be retained by such
laboratories for at least six months.

8. Two or more motor carriers may join together for the purpose of employving a medical
review officer andior a laboratory to comply with the requirements of this chapter. Notwithstand-
ing the foregoing, each motor carrier shall be individually responsible for complying with the
provisions of this chapter,

$17-610 Consequences of failure to pass a drug test; refusal to take a drug test. a. Any
driver who does not pass a drug test adminisiered pursuant to this chapter shall immediately be
removed from active duty. The medical review officer may, where appropriate, recommend
rehabilitation or other treatment programs. No driver shall return to active duty unless he or she
submits proof of successful completion of a rehabilitation program or other recommended
treatment and passes a return to active duty drug test as required by section 17-608.

b. Any driver who does not pass a drug test shall receive within ten days of the confirmatory
test, together with written notification of his or her test result, written notice of the right to
undergo an additional drug test performed on a sample of the same specimen, at his or her option
and expense, within thirty days after the administration of the original drug test.

¢. Any driver who refuses to take a drug test shall immediately be removed from active duty
Jor a period of at least one year and shall not return to active duty until passing a return to active
duty drug test as required by section 17-608,

§$17-611 Recordkeeping and reporting, a, Motor carriers shall designate an individual or
individuals to serve as drug testing program designee(s) to ensure compliance with this chapter.
The designee(s) shall be responsible for the implementation of the drug testing program and
maintaining all records related to the administration of drug tests. Motor carriers shall retain
records related to the collection process and reports of individuals who have not passed a drug
test for at least five years and records of individuals who have passed a drug test for.at least one
year.

b. The medical review officer shall maintain records of individuals who have not passed a
drug test for at least five years and the records of individuals who have passed a drug test for at
least one year.

c. A motor carrier shall permit the chancellor of the board of education or his or her designee
to examine all records relating to the administration and results of the drug testing program
established by such motor carrier pursuant to this chapter.

d. A motor carrier shall promptly give written notice to the chancellor of the board of
education or his or her designee whenever a driver is removed from active duty or returned to
active duty pursuant to this chapter. Such written notice shall include the driver’s name and the
date of removal from or return to active duty.

e. A motor carrier shall submit semi-annual reports to the board of education on April first
and October first of each year summarizing the following information for the periods from
September first through March first and March second through August thirty-first, respectively:

(1) The total number of drug tests administered;

(2) The number of drug tests administered and the dates of administration in each testing
category (i.e., pre-employment, post-accident, reasonable suspicion, random, and return to
duty); : .

(3) The number of post-accident drug tests administered and the dates of administration in
each accident category (i.e., fatal, personal injury, property damage or three accidents),;

(4) For post-accident tests, the number of hours between the accident and the collection of a




irine specimen;

{5) The total number of individuals who did not pass a drug test;

(6) The number of individuals who did not pass a drug test by testing category;

{7) The number of individuals who did not pass a post-accident drug test by accident
category;

{(8) The action taken by the motor carrier with respect to each individual who did not pass a
drug test;

(9) The number of drug tests submitted 10 the laboratory that showed evidence of one or more
illegal drugs in the immunoassay screening test in a sufficient quantity to warrant a confirmatory
test;

(10) The total number of drug tests submitted to the laboratory that showed evidence of one
or more illegal drugs in the confirmatory test in a sufficient quantity to be reported as positive to
the medical review officer;

(11) The number of drug tests submitted to the laboratory that showed evidence of one or
more illegal drugs in the confirmatory test in a sufficient quantity to be reported as positive by the
medical review officer;

(12) Such other relevant information as the board of education shall require.

[ The first semi-annual report required by this section shall be due on April 1, 1991.

§17-612 Certification of compliance. a. A motor carrier shall certify to the board that it has
established a drug testing program as required by the provisions of this chapter. Such certifica-
tion shall be submitted to the board of education no later than one month after the effective date of
this chapter, and annually thereafter.

b. The text of the certification required by this section shall be as follows:

I, [name], [title], certify that [name of motor carrier] has established and
implemented a drug-testing program in accordance with the terms of chapter 6 of
Title 17 of the administrative code of the city of New York.

§17-613 Termination of contracts. The board of education may terminate the contract of
any motor carrier that does not comply with the provisions -of this chapter.

§17-614 No abrogation of rights. Nothing contained in this chapter shall limit any right of a
motor carrier to terminate or otherwise discipline any of its drivers who fail to pass a drug test.

$17-615 Costs. The cosis associated with drug testing shall be bourne by the motor carriers.

§2. This local law shall take effect on September 1, 1990,

THe Crty ofF NEw York, OrFFICE OF THE CiTy CLERK, S.5.!

I hereby certify that the foregoing is a true copy of a local law of The City of New York,
passed by the Council on December 19, 1989, and approved by the Mayor on December 27,
1989,

CARLOS CUEVAS, City Clerk, Clerk of the Council.

CEeRrTIFICATION PURSUANT TOo MuNicipaL Home RULE Law §27

Pursuant to the provisions of Municipal Home Rule Law §27, I hereby certify that the
enclosed local law (Local Law 104 of 1989, Council Int. No. 1271-A) contains the correct text
and:




Received the following vote at the meeting of the New York City Council on December 19,
1989: 32 for 0 against
‘Was approved by the Mayor on December 27, 1989,
Was returned to the City Clerk on December 27, 1989.
JEFFREY D. FRIEDLANDER, Acting Corporation Counsel





