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I. Introduction

On June 27, 2019, the Committee on Small Business, chaired by Council Member Mark Gjonaj, will hold an oversight hearing pertaining to the changing market for food delivery. Those invited to testify include representatives from the New York City Department of Small Business Services (“SBS”), advocates representing the hospitality and lodging industries, Business Improvement Districts (“BIDs”), chambers of commerce, online food delivery platforms, and other community based economic development organizations. 

II. Background

Small businesses play a major role in New York City’s economy. According to SBS, approximately 89 percent (or 195,800) of the 220,000 businesses in New York City employ fewer than 20 individuals.[footnoteRef:1] Many of them are food establishments.  According the New York City Department of Health and Mental Hygiene (“DOHMH”), there are 26,955 restaurants in New York City: 2,434 restaurants in the Bronx; 6,719 in Brooklyn; 10,700 in Manhattan; 6,113 in Queens; and 989 in Staten Island.[footnoteRef:2] New York City restaurants employ hundreds of thousands of New Yorkers and represent the backbone of the tourism trade.  [1:  2017 Small Business Progress Report, New York City Department of Small Business Services, available at https://www1.nyc.gov/assets/sbs/downloads/pdf/about/reports/smallbizreport-2017.pdf. ]  [2:  http://a816-restaurantinspection.nyc.gov/RestaurantInspection/SearchBrowse.do. ] 

The restaurant industry is subject to a number of general market and economic factors, including the state of the local, national and international economy, inflation, interest rates, delivery services, marketing, changes in governmental health, food and other regulations and in the enforcement thereof, and a host of other factors, any or all of which could affect the market.[footnoteRef:3] [3:  See Heather Haddon, Consumers Love Food Delivery. Restaurants and Grocers Hate It, WALL STREET JOURNAL, March 9, 2019, https://www.wsj.com/articles/consumers-love-food-delivery-restaurants-and-grocers-hate-it-11552107610. ] 

a. Mobile Delivery Platforms and its Benefits 
Anyone keeping an eye on the restaurant industry knows that delivery is the dominant narrative.[footnoteRef:4] Consumers expect to order anything online and have it show up at their doors quickly and inexpensively. Restaurants are rushing to satisfy the exact same demand. [footnoteRef:5] [4:  Alicia Kelso, Why Panera's Decision to Handle Its Own Delivery is Now Paying Off, FORBES, February 20, 2019, https://www.forbes.com/sites/aliciakelso/2019/02/20/why-paneras-decision-to-do-its-own-delivery-is-now-paying-off/#4bb34a035ebd.]  [5:  See Heather Haddon, Consumers Love Food Delivery. Restaurants and Grocers Hate It, WALL STREET JOURNAL, March 9, 2019, https://www.wsj.com/articles/consumers-love-food-delivery-restaurants-and-grocers-hate-it-11552107610.] 

Nearly a third of restaurant meals in the year ending in September were consumed at home, up 2% from the previous year, according to the NPD Group Inc. The number of meals eaten at restaurants, however, was flat over the same period. [footnoteRef:6] [6:  See id.] 

Despite the delivery demand, there are a large number of restaurants that do not have the facility of home delivery.[footnoteRef:7] Only a few chain establishments can afford to do delivery themselves, due to the cost of developing order-taking technology and employing drivers.[footnoteRef:8] Restaurants should generate at least 25% to 30% of their orders from delivery for the labor economics to make sense. Therefore, to help fulfill orders, many restaurants have turned to one of roughly a dozen delivery services, such as Grubhub Inc., the oldest and largest in gross food sales, as well as DoorDash Inc. and Uber Technologies Inc.’s Uber Eats.[footnoteRef:9]  [7:  https://appinventiv.com/blog/how-much-does-it-cost-to-build-a-food-delivery-app-like-ubereats/ ]  [8:  Heather Haddon, Consumers Love Food Delivery. Restaurants and Grocers Hate It, WALL STREET JOURNAL, March 9, 2019, https://www.wsj.com/articles/consumers-love-food-delivery-restaurants-and-grocers-hate-it-11552107610. ]  [9:  Heather Haddon, Consumers Love Food Delivery. Restaurants and Grocers Hate It, WALL STREET JOURNAL, March 9, 2019, https://www.wsj.com/articles/consumers-love-food-delivery-restaurants-and-grocers-hate-it-11552107610.] 

The Wells Fargo conducted its inaugural survey to gauge consumers’ appetite for food delivery. The survey analyzed responses from 475 consumers aged 18 and older who ordered restaurant delivery at least one time over the past month. Participants were across all markets and income brackets in the United States.[footnoteRef:10] The survey concluded that 51% of subjects currently have five or less restaurant-specific apps on their phones. However, when it came to food delivery, 46% of orders were placed through an app. Only 32% of respondents indicated they called into a restaurant with 19% mentioning they use a computer. Younger subjects were reported to order over 80% of their food delivery through mobile phone apps. This is an important trend that major restaurants including Chipotle, McDonald's, and Wingstop, acknowledge and have adjusted accordingly through partnerships with companies such as Grubhub and Uber Eats.  [10:  Heidi Chung, Fast food needs to beef up delivery to stay relevant: Wells Fargo, YAHOO FINANCE, May 21, 2019, https://ca.finance.yahoo.com/news/fast-food-needs-to-beef-up-delivery-to-stay-relevant-wells-fargo-survey-191254838.html. ] 

[image: https://static.seekingalpha.com/uploads/2019/5/22/saupload_-l1cSAdaMIktgHPo8wmHjL93pRLKCsAdRqjuTdH7bH-QwgkzhbIhQ_lkUhyCNoTFfJI0xJyU8opcT-a8qYIQu53HMcrbSs_vlDm-WhGWjQ9wvUFvDwsPqB9SOBxQvB-ME7GUnkNb_thumb1.png][footnoteRef:11] [11:  Heidi Chung, Fast Food Needs to Beef up Delivery to Stay Relevant: Wells Fargo, YAHOO FINANCE, May 21, 2019, https://ca.finance.yahoo.com/news/fast-food-needs-to-beef-up-delivery-to-stay-relevant-wells-fargo-survey-191254838.html.] 

This trend is expected to continue, especially as most major brands partner with third-party aggregates and as those aggregates find favor from public investors.[footnoteRef:12] Moreover, the convenience of summoning prepared food to your doorstep with the click of a button is causing the online delivery industry to expand at a dizzying rate. More than 78 million people use some sort of online delivery service in the U.S., with revenue well into the billions this year. Unsurprisingly, nearly half of these customers were millennials. [footnoteRef:13] [12:  Alicia Kelso, Why Panera's Decision to Handle Its Own Delivery Is Now Paying Off, FORBES, February 20, 2019, https://www.forbes.com/sites/aliciakelso/2019/02/20/why-paneras-decision-to-do-its-own-delivery-is-now-paying-off/#4bb34a035ebd.]  [13:  Food Delivery Apps are Impacting Your Favorite Restaurants, Taking Bite out of Profits, August 16, 2018, https://www.democratandchronicle.com/story/lifestyle/rocflavors/2018/08/16/doordash-grubhub-uber-eats-rochester-restaurant-online-food-delivery-services-swillburger-dogtown/833124002/.

] 

According to the UBS forecasts, online food ordering may rise by more than 20% each year to reach $365 billion by 2030. Further, analysts at Morgan Stanley believe that delivery could eventually top 40% of restaurant sales.
b. Mobile Delivery Platforms and Challenges Associated with them
Convenience provided by mobile food delivery platforms comes at a cost.[footnoteRef:14] The restaurants using mobile delivery platforms to scale delivery navigate a number of challenges. For starters, they compromise the relationship with their customers by not personally delivering. They also relinquish customer data. And, they are often on the hook for commission fees – 15 to 30% in most cases.[footnoteRef:15] [14:  Food Delivery Apps are Impacting Your Favorite Restaurants, Taking Bite out of Profits, August 16, 2018, https://www.democratandchronicle.com/story/lifestyle/rocflavors/2018/08/16/doordash-grubhub-uber-eats-rochester-restaurant-online-food-delivery-services-swillburger-dogtown/833124002/.]  [15:  Nathaniel Meyersohn, Why Uber Eats and GrunHub Partnerships are Risky for Restaurants, CNNBusiness, March 28, 2018, https://money.cnn.com/2018/03/28/news/companies/uber-eats-grubhub-delivery-apps/index.html. ] 

In addition, mobile delivery platforms often set up new phone numbers for client restaurants. The platform then displays these phone numbers on its Web site and app instead of the restaurant’s actual number. The delivery company uses a “statistical model” to determine whether or not a phone call through its system resulted in an order or not,[footnoteRef:16] and charges fees accordingly to the restaurant.  [16:  Alicia Kelso, Why Panera's Decision to Handle its Own Delivery is Now Paying off, FORBES, February 20, 2019, https://www.forbes.com/sites/aliciakelso/2019/02/20/why-paneras-decision-to-do-its-own-delivery-is-now-paying-off/#4bb34a035ebd. ] 

In 2018, a class action lawsuit was filed in the United States District Court for the Eastern District of Philadelphia.  According to the plaintiff’s complaint, wrongful conduct, among other things, includes the following: 
(1) failing to disclose in its standard form contracts that Grubhub does not take telephone orders and that instead it issues a new telephone number per restaurant that is advertised on Grubhub’s microsite and, when dialed, Grubhub redirects the call to the restaurant itself and records the call; (2) misrepresenting that commissions will only be charged on actual food and beverage orders; (3) failing to disclose in its standard form contract Grubhub’s method, if any, for determining which phone calls generate actual food and beverage orders; (4) failing to disclose that Grubhub does not undertake any analysis to determine which telephone calls actually result in food and beverage orders before charging commissions for them; and (5) misrepresenting that commissions are being charged for orders placed through GrubHub.com and generated by Grubhub.[footnoteRef:17] The case in still pending.  [17:  TIFFIN EPS, LLC v. GrubHub, Inc, 2:18-cv-05630-PD, Complaint, p.2l.5. https://cdn.vox-cdn.com/uploads/chorus_asset/file/16288289/Grubhub_lawsuit.pdf. ] 

Another practice that some mobile food delivery platforms exercise is posting menus on its website without contacting the restaurants first for consent. Restaurant reactions to this practice are varied. Some restaurants opt out of the service, some start to conduct business with the platform or take a wait-and- see approach. 
For these reasons, mobile food delivery platforms are proving to be a thorny, costly and crucial puzzle for restaurants. The service reliably moves freshly made food from one place to another, yet many restaurants wonder if they will ever get the economics correct as most delivery orders remain unprofitable.[footnoteRef:18] [18:  See Heather Haddon and Julie Jargon, Consumers Love Food Delivery. Restaurants and Grocers Hate It, WALL STREET JOURNAL, March 9, 2019, https://www.wsj.com/articles/consumers-love-food-delivery-restaurants-and-grocers-hate-it-11552107610. ] 

c. Big Data and Cybersecurity Risks
In taking over control of food order and financial transactions, mobile delivery apps also take ownership of valuable customer information such as email addresses, physical addresses, credit card numbers, including the three or four digit validation code, demographics, order frequency, phone numbers, date of birth, IT addresses, browser types, internet service provider[footnoteRef:19], and more. Big Data in the food industry is considered to be a very niche category at the present time, but in the future this may change. We will likely see many adaptations of powerful technology in the food industry.[footnoteRef:20] When employed right, Big Data can start giving food delivery apps a number of benefits like better delivery time estimates, greater understanding of consumer sentiment, personalized marketing, and ultimately better demand prediction.[footnoteRef:21]  [19:  See GrubHub Privacy Policy, June 4, 2019, p.1, https://www.grubhub.com/legal/privacy-policy. ]  [20:  Saxena, How Much Does it Cost to Build a Food-Delivery App like UberEats or GrubHub?, APPINVENTIV, December 11, 2018, https://appinventiv.com/blog/how-much-does-it-cost-to-build-a-food-delivery-app-like-ubereats/. ]  [21:  Id.] 

However, collecting this information may not only result in personalized advertising and service improvements, but also in some privacy concerns and cyber security risks. For example, mobile food ordering platform, EatStreet, confirmed a database containing many of its customers and partners' credit card information, names and more, was stolen in a hack in May, 2019.[footnoteRef:22] According to a report from ZDNet, the hacker Gnosticplayers is responsible for the breach and is claiming to have stolen information on six million of the company's users.  A full inventory of information stolen in the attack as disclosed by Eat Street includes names, credit card numbers, expiration dates, card verification codes, billing addresses, email addresses, and phone numbers.[footnoteRef:23] [22:  According to EatStreet, “[o]n May 3, 2019, an unauthorized third party gained access to our database, which we discovered on May 17, 2019. The unauthorized third party was able to acquire information that was in our database on May 3, 2019. We were able, however, to promptly terminate the unauthorized access to our systems when we discovered the incident.” Eatstreet Announces a Data Breach, June 19, 2019, https://gdpr.report/news/2019/06/19/eatstreet-announces-a-data-breach/. ]  [23:  James Pero, EatStreet food Ordering Service Says its Database was Hacked, Potentially Putting 6 Million Users' Sensitive Information at Risk, DAILYMAIL, June 19, 2019, https://www.dailymail.co.uk/sciencetech/article-7159143/EatStreet-food-ordering-service-confirms-database-users-credit-card-billing-info-hacked.html. ] 

In addition to users, ZDNet reports that the hacker was also able to obtain sensitive information on restaurants participating in EatStreet's service as well as third-party delivery services that helped the startup deliver food. As reported by ZDNet, that data includes, phone numbers, email addresses, bank accounts, and even routing numbers. [footnoteRef:24] [24:  Id. 
] 

III. Conclusion 
Today, the Committee on Small Business seeks a better understanding of the dynamics between mobile food delivery platform services and the restaurant industry. The Committee looks forward to hearing about the steps SBS has taken to address the issues facing restaurants, as well as any policies it has implemented to ensure that restaurants have the resources they need to succeed.  
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