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I. INTRODUCTION

	On November 18, 2019, the Committee on Civil and Human Rights, chaired by Council Member Mathieu Eugene, will hold a hearing on Proposed Introductory Bill Number 339-A (Int. 339-A), in relation to expanding the definition of employer under the human rights law to provide protections for domestic workers. The Committee expects to hear from the New York City Commission on Human Rights, and various advocates, stakeholders and members of the public. 

II. BACKGROUND
It is estimated that nationally, there are about 2.5 million domestic workers and the industry is considered one of the Country’s fastest growing professions.[footnoteRef:1] With an aging population and more women joining the workforce, the Bureau of Labor Statistics expects the number of home health care and personal care aides to increase by 47 percent and 39 percent, respectively, and for the number of childcare workers to increase by seven percent.[footnoteRef:2]  [1:  Jennifer Calfas “’There is a real crisis’: Domestic workers are in high demand, but the jobs have few protections and little pay”, Money, April 4, 2019, available at: http://money.com/money/longform/domestic-workers-crisis/. ]  [2:  Id. ] 

Despite the growing demand for these professionals, domestic workers often face poor working conditions and are vulnerable to abuse, including sexual harassment, assault, and various other forms of discrimination. The nature of domestic work often perpetuates the vulnerability of workers, as it is often intermittent, isolated or performed for very small employers such as an individual family.  
Domestic work is highly gendered. According to data from the Census Bureau’s American Community Survey (ACS), between 2004 and 2010, 95 percent of nannies, caregivers, and housecleaners were female. A majority of this workforce was also comprised of women of color with 54 percent identifying as non-White, and 46 percent as foreign born, according to the ACS data.[footnoteRef:3] The gender and racial composition of the domestic workforce makes this group of workers particularly vulnerable to labor abuses and discrimination. When workers experience poor working conditions, discrimination, or sexual harassment, they are fearful of reporting such incidents. Statistics from the NDWA survey show that 91 percent of the workers surveyed who had experienced problems with their working conditions did not complain because they were fearful that they would lose their job.[footnoteRef:4] Of those that were fired from their job, nearly a quarter were fired in retaliation for their complaints.[footnoteRef:5] Additionally, 85 percent of domestic workers who were surveyed who were also undocumented reported that they did not complain about their poor working conditions out of fear that their immigration status would be used against them.[footnoteRef:6] The NDWA survey also showed that, across the board, undocumented domestic workers face even worse conditions than their colleagues.[footnoteRef:7] As such, even though their employment conditions are often worse, their added vulnerability means that undocumented domestic workers are less likely to complain or quit their jobs.[footnoteRef:8]   [3:  Linda Burnham and Nick Theodore “Home economics: The invisible and unregulated world of domestic work”, National Domestic Workers Alliance, 2012, available at: https://idwfed.org/en/resources/home-economics-the-invisible-and-unregulated-world-of-domestic-work/@@display-file/attachment_1, p. 11. ]  [4:  Id, p. xii. ]  [5:  Id. ]  [6:  Id. ]  [7:  Id, p. 20. ]  [8:  Id. ] 

According to a report from NDWA and the Institute for Policy Studies, in 2016, domestic workers made up the largest sector of all labor trafficking cases reported to the National Human Trafficking resource Center.[footnoteRef:9] This is despite the fact that at least 70 percent of these workers come to the United States with employment-related visas.[footnoteRef:10] The graphic below illustrates some of the findings related to the labor and civil rights abuses that this group of domestic workers reported experiencing. The graph demonstrated that domestic workers of all types regularly experience unfair labor practices, poor employment protections and a raft of abuses.  [9:  National Domestic Workers Alliance and Institute for Policy Studies ‘The human trafficking of domestic workers in the United States”, 2017, available at: https://www.domesticworkers.org/sites/default/files/bs_report2017.pdf, p. 5. ]  [10:  Id, p. 21. ] 

Summary of findings of trafficked domestic workers survey[footnoteRef:11] [11:  Id, p. 6. 
] 
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Despite these rampant violations, there can be limited legal recourse for domestic workers. For example, Title VII of the Civil Rights Act of 1964, which prohibits discrimination against workers, exempts employers with fewer than 15 workers. 
New York State was one of the first to pass legislation to protect domestic workers. In 2010, New York passed the “Domestic Worker Bill of Rights,” which extended several labor protections to domestic workers, including paid sick time, minimum wage requirements, overtime and standard work hours, among others.[footnoteRef:12] The New York State Human Rights Law (NYSHRL) was also amended in 2010 to protect domestic workers from sexual and discriminatory harassment.[footnoteRef:13] On August 12, 2019, Governor Cuomo signed S6577/A8421 into law, which removed the four employee requirement from the NYSHRL.[footnoteRef:14]  However, domestic workers remain excluded from the definition of “employee” under the State’s human rights law, thereby limiting the extent of the NYSHRL’s application.[footnoteRef:15] [12:  2009 NY A.B. 1470; N.Y. Labor Law § 170.]  [13:  N.Y. Exec. Law § 296-b.]  [14:  Press Release, Governor Andrew Cuomo, Governor Cuomo Signs Legislation Enacting Sweeping New Workplace Harassment Protections (Aug. 12, 2019), https://www.governor.ny.gov/news/governor-cuomo-signs-legislation-enacting-sweeping-new-workplace-harassment-protections]  [15:  N.Y. Exec. Law § 292.] 

Employment-related protections offered pursuant to the City’s Human Rights Law (NYCHRL) only apply to employers with four or more employees. As such domestic workers, who are often employed in private homes by those who have few employees, miss out on many of the City’s human rights protections. Last year, the City Council passed Local Law 98 of 2018 which removed the four employee requirement for gender-based harassment claims. 
The deeply personal nature of domestic work can pose some challenges for human rights laws. For example, a patient with mobility issues who requires assistance bathing or going to the toilet may only feel comfortable being in such a vulnerable position with a domestic worker of the same gender. Some courts have found such concerns to be legitimate, but have struck down general employer policies that automatically assigned homecare workers by gender.[footnoteRef:16] [16:  For e.g. Spragg vs. Shore Care, 679 A. 2d 685 (N.J. App., 1996). ] 

III. BILL ANALYSIS 
Section one of Int. 339-A amends the definition of “employer” in section 8-102 of the Administrative Code to include employers that have one or more domestic workers. Currently, the definition of employer excludes employers with less than four employees. The definition of domestic worker tracks the definition of section 2 of the Labor Law.
If passed, Int. 339-A would extend all of the NYCHRL’s employee protections to domestic workers. Other employees whose employers do not have four or more employees would not be granted the same protections under Int. 339-A.
The bill would take effect on the same date as Local Law 172 of 2019. 


Proposed Int. No. 339-A

By Council Members Rose, Rosenthal, Ayala, Reynoso, Menchaca, Perkins, Rivera, Richards, Kallos, Powers, the Public Advocate (Mr. Williams), Van Bramer, Lander, Ampry-Samuel, Chin, Levine, Adams, Eugene, Moya, Barron, Cumbo, Cohen, Cornegy, Treyger, Dromm, Brannan, Holden, Grodenchik, Espinal, Gibson, King, Miller, Louis, Rodriguez, Koo, Salamanca and Maisel

..Title
A Local Law to amend the administrative code of the city of New York, in relation to expanding the definition of employer under the human rights law to provide protections for domestic workers 
..Body

Be it enacted by the Council as follows:
Section 1. Section 8-102 of the administrative code of the city of New York, as amended by local law number 172 for the year 2019, is amended to read as follows:   
Employer. For purposes of subdivisions 1, 2, 3, 11-a, and 22, subparagraph 1 of paragraph a of subdivision 21, paragraph e of subdivision 21 and subdivision 23 of section 8-107, the term "employer" does not include any employer that has fewer than four persons in the employ of such employer at all times during the period beginning twelve months before the start of an unlawful discriminatory practice and continuing through the end of such unlawful discriminatory practice, provided however, that in an action for unlawful discriminatory practice based on a claim of gender-based harassment pursuant to subdivision one of section 8-107, the term "employer" shall include any employer, including those with fewer than four persons in their employ. For purposes of this definition, (i) natural persons working as independent contractors in furtherance of an employer's business enterprise shall be counted as persons in the employ of such employer and (ii) the employer’s parent, spouse, domestic partner or child if employed by the employer are included as in the employ of such employer. For the purposes of this definition, the term “employer” does include any employer that has one or more domestic workers, as defined in section 2 of the labor law, in the employ of such employer.
§ 2. Section 1 of this local law takes effect on the same effective date as section 1 of local law number 172 for the year 2019. 
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