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INT. NO.  389:

By Council Members Avella, Comrie, Gerson, Jackson, Reed, Sears, Weprin and Yassky

TITLE: 



A Local Law to amend the administrative code of the city of New York, in relation to the collection of claims on behalf of the city of New York. 

ADMINISTRATIVE CODE:
Adds section 3-321.

BACKGROUND


Int. No. 389 would amend the Administrative Code to add provisions concerning the handling of affirmative claims by the City.  Affirmative claims are against third parties and/or their insurers alleging that damage has been caused to the City.

Relevant Charter Provisions


When the City has a claim against a party for damages – generally relating to City-owned property – the New York City Charter (the “Charter”) gives both the City Comptroller and the Law  Department a role in recovering the money on behalf of the City.  Section 93(i) of the Charter provides that the Comptroller “shall have the power to settle and adjust all claims in favor of or against the city in such manner as shall be prescribed by law….”  Charter §394, governing the powers and duties of the Law Department, states that the Corporation Counsel shall have the right to institute actions in law or equity and any proceedings to “maintain, defend and establish the rights, interests, revenues, property, privileges, franchises or demands of the city… or to collect any money, debts, fines, penalties or to enforce the laws.”  However, the Corporation Counsel is specifically not empowered to compromise, settle or adjust any rights, claims, demands or causes of action in favor of or against the City, or accept any offer of judgment in favor of the City without the previous approval of the Comptroller.”  Thus, while the Law Department can litigate claims on behalf of the City, none of these claims can be settled without the approval of the Comptroller.

Current Claims-Handling Process


It appears that there is some degree of fragmentation in the handling of affirmative claims by the City.  It also appears that there is some degree of confusion on the part of at least some of the governmental participants who are involved (or have looked at the issue), as to who handles certain types of claims.  The Comptroller’s Office, the Administration and the Independent Budget Office (IBO) all appear to agree that claims involving large dollar amounts are forwarded by agencies to the Law Department’s Affirmative Litigation Division.  There also appears to be substantial agreement that of these “larger” claims that are sent to the Affirmative Litigation Division, that division handles the largest of those claims itself, while the smaller claims (those under $40,000 according to the IBO) are subsequently sent from the Affirmative Litigation Division to an outside collection law firm.
  It is also clear that some agencies attempt to settle certain small claims on their own.


According to the Comptroller’s Office as well a Price Waterhouse study, “Claims Processing and Claims Litigation Study” commissioned by the City dated November 19 1997 (the “Price Waterhouse Study”), some agencies send claims directly to the Comptroller’s Office for settlement.
  However, the Administration did not indicate that any claims settlements were being handled by the Comptroller’s Office (other than final approval).  Moreover, according to the Administration, the Affirmative Litigation Division has one paralegal that handles the Police Department’s affirmative claims (generally damage to vehicles).  However, according to the Comptroller and the IBO, the Comptroller’s Office receives vehicle damage claims directly from the Police Department.  


According to the Comptroller’s Office and the sponsors of the proposed legislation, this fragmentation results in the City’s failing to collect as much as it could on its affirmative claims for property damage if it had a more cohesive and aggressive policy.  In addition, the Comptroller’s Office claims that its Bureau of Law and Adjustments (BLA) unit could handle the pre-litigation settlement negotiations for claims that the Affirmative Litigation Division currently sends to outside collection agencies.  The outside collection firms earn a fee of approximately 15 percent of the settlement amount of the claims they settle.

In addition, the Comptroller’s Office has raised issues concerning the difficulty agencies have in obtaining accident reports needed to pursue claims from the Police Department, and has provided examples of claims being settled for less than insurance companies were willing to pay.  According to the Comptroller’s Office, there is no way to know whether or not the City is pursuing all of the claims it should be pursuing.  The Comptroller’s Office and the IBO have provided information indicating that of a total of 7,761 claims handled by the Law Department and its outside collections firms in calendar year 2001, only 1044 were settled.  


The Administration disputes these assertions claiming that the Affirmative Litigation Unit oversees the claims handling process and that virtually all the claims worth pursuing are pursued.  The Administration claims that in cases where there is either no accident report or no insurance company, going after an alleged defendant who has caused damage to City property would not be a cost effective use of City resources because they would be unable to recover a sufficient amount.   

INT. NO. 389


Int. No. 389 would add a new section, §3-321, to the provisions of the Administrative Code dealing with the Comptroller’s duties.  The first part of the proposed legislation would require all agencies to forward reports of property damage to the Comptroller in a form prescribed by the Comptroller within two weeks of the Agency’s learning of the property damage.  It would essentially give the comptroller’s Office the initial opportunity to settle or adjust the claim and would require the Comptroller to forward the claim to the Law Department for legal action if he or she is unable to settle or compromise the claim.


The second part of the proposed legislation would create an “incentive/award program.”  These provisions would require the Comptroller to pay to any agency forwarding a claim to it that is settled or adjusted by the Comptroller an amount equal to 20 percent of the proceeds collected by the Comptroller.  This money would have to be used by the agency fund risk management programs within the agency.  The remaining 80 percent of the collections would go into the General Fund.  In addition, the provisions would provide a reward program to encourage individuals to report information which may assist in collection of claims.  The proposed legislation would authorize the Comptroller, in his or her discretion, to pay rewards of up to ten percent of collected funds, up to a maximum of $500 per claim, if he or she determines that the information supplied assisted in the collection of the funds.  
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� Conversations with the Administration indicate that the Law Department’s Affirmative Litigation Division generally handles claims of over $100,000 itself.  According to the IBO, claims of under $40,000 that agencies send to the law Department are sent by the Law Department to outside firms.  It is unclear what happens to claims that are between $40,000 and $100,000.  References to the IBO in this report refer to a letter from the IBO to Council Member Tony Avella, a prime sponsor of the legislation dated March 18, 2002. 


� Price Waterhouse Study at 88-90.


� Price Waterhouse Study at 88 and IBO letter at 1. According to the Comptroller’s Office, even if the Comptroller disapproves the proposed settlement because it believes it to be inadequate and negotiates a higher settlement, the outside law firm receives 15 percent of the higher settlement.  Price Waterhouse Study at 88.










