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          1  COMMITTEE ON VETERANS

          2                 CHAIRPERSON MONSERRATE:  Good

          3  morning, everyone.  I am Council Member Monserrate,

          4  and today I am welcoming you to our Hearing on the

          5  Committee of Veterans.  My name is Council Member

          6  Monserrate, as I said.  I have the privilege and

          7  honor of Chairing this Committee.

          8                 New York City has thousands of

          9  veterans who have served, or are currently engaged

         10  in Iraq and other assignments around the world.  The

         11  New York City Council is concerned about the

         12  employment opportunities for the trained veterans.

         13  Consequently today's oversight Hearing is being

         14  convened to review the Veterans Preference Policy's

         15  Program for prospective and returning City employees

         16  who have served in the military.

         17                 Under New York State Law veterans are

         18  entitled to addition credit points in examinations

         19  with Civil Service appointment and promotions.

         20  State Law also provides veterans with job retention

         21  benefits.  The retention benefit aids veterans

         22  during poor economic periods.

         23                 For example in 1975 when the City of

         24  New York laid off 40,000 City workers during one of

         25  the worst fiscal crisis ever to hit this City,
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          2  veterans retention benefits helped prevent military

          3  veterans from being laid- off from City jobs.

          4                 Today, we expect to hear testimony

          5  from DCAS, several labor unions, and other military

          6  veterans and support groups, with respect to this

          7  important issue.

          8                 So, not to delay the process any

          9  longer and we also recognize that we have been

         10  joined today by Council Member Joe Addabbo, Chair of

         11  our Civil Service and Labor Committee and Council

         12  Member Tony Avella, a Member of the Veterans

         13  Committee.

         14                 So, good morning to all and please

         15  begin.

         16                 MR. PATITUCCI: Good morning Chair

         17  Monserrate and Members of the Committee on Veterans.

         18  I am Thomas Patitucci, the Assistant Commissioner

         19  for Examinations in the Department of Citywide

         20  Administrative Services, known as DCAS, Division of

         21  Citywide Personnel Services. I am joined by my

         22  colleague, Mr. Mitchell Paluszek, Deputy General

         23  Counsel for Personnel Legal Affairs at DCAS and also

         24  Steve Dobrowsky, here today who is the Director of

         25  our Certification Division. On behalf of DCAS
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          2  Commissioner Martha K. Hirst thank you for this

          3  opportunity to discuss Civil Service opportunities

          4  for military veterans.

          5                 A variety of federal and state laws,

          6  including the New York State Constitution, Civil

          7  Service Law, Military Law, and the Federal Uniformed

          8  Services Employment and Reemployment Right Act

          9  (USERRA), provide significant rights and preferences

         10  for those who have served our country.  DCAS plays a

         11  significant role as the Municipal Civil Service

         12  Commission for the City of New York in ensuring

         13  compliance with these Constitutional and statutory

         14  provisions.

         15                 All public employment in New York

         16  State, including the employment of veterans, is

         17  governed by the New York State Constitution and the

         18  New York State Civil Service Law.  In addition to

         19  the provisions of the State Constitution and Civil

         20  Service Law covering all public employment, special

         21  provisions regarding the public employment of those

         22  who serve in the Reserve and National Guard are

         23  found in the New York State Military Law. Moreover,

         24  USERRA governs the rights of virtually all employees

         25  who are called up for military service and covers
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          2  virtually all employers.

          3                 The local administration of the Civil

          4  Service Law is entrusted to local entities termed

          5  Municipal Civil Service Commissions.  Pursuant to

          6  the New York City Charter, the Municipal Civil

          7  Service Commission for the City of New York is the

          8  Commissioner of DCAS.

          9                 Consequently, it is the

         10  responsibility of DCAS to ensure compliance with the

         11  State Civil Service Law and the military laws

         12  regarding public employees in the City of New York.

         13  In addition to administering the provisions of the

         14  Civil Service Law, the City Charter also entrusts

         15  DCAS with the responsibility for overseeing other

         16  Citywide personnel-related programs and issues,

         17  including the development of standard rules

         18  regarding vacations and leaves of absence and the

         19  administration of personnel programs of a Citywide

         20  nature.

         21                 The most fundamental principle

         22  regarding public employment in New York State, that

         23  is, that all appointments and promotions in the

         24  civil service are to be based upon merit and

         25  fitness, which is found in Article V, Section 6, of
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          2  the New York State Constitution.  This section of

          3  the State Constitution continues by expressing a

          4  clear preference in appointments, as well as during

          5  the layoff process, for "members of the armed forces

          6  of the United States who served therein in time of

          7  war."  This constitutionally- mandated preference is

          8  expanded upon in the New York State Civil Service

          9  Law.

         10                 The New York State Civil Service Law

         11  provides veterans of a time of war with a one- time

         12  award of additional points on a competitive civil

         13  service examination.  A disabled veteran of a time

         14  of war is entitled to receive ten additional points

         15  on an open- competitive examination or five points

         16  on a promotional examination, and a non- disabled

         17  veteran is entitled to receive five additional

         18  points on an open- competitive exam or two and- a-

         19  half points on a promotional exam.

         20                 Accordingly, a veteran- candidate who

         21  receives a final average score of 85 on an open

         22  competitive examination can receive an adjusted

         23  final average score of 90, with the addition of the

         24  five points.  A higher adjusted final average score

         25  translates into a better list number on an eligible
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          2  list, which can have significant positive

          3  consequences for the candidate.

          4                 The Civil Service Law goes into great

          5  detail as to exactly how this credit can be used.

          6  This credit can only be used once in a public

          7  employee's career, and can only be given to the

          8  veteran of a time of war, as that term is defined in

          9  State law. Additionally, this credit can only be

         10  added to a passing final average; in other words, a

         11  candidate who has not achieved a passing score on an

         12  exam cannot pass by virtue of using this credit.

         13                 Because a veteran can only use the

         14  credit once in his or her career, the Civil Service

         15  Law seeks to ensure that the use of the credit is

         16   "meaningful" to the veteran.  For example, if it

         17  turns out that the addition of the credit would not

         18  provide the veteran- candidate with an earlier

         19  appointment or promotion date, the veteran-

         20  candidate can, if he or she wishes, "relinquish" his

         21  or her use of the credit, thereby enabling the

         22  individual to use the credit later in connection

         23  with another examination.

         24                 DCAS also works to promote civil

         25  service careers and increase the accessibility of
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          2  civil service examinations to people currently on

          3  military bases through the administration of

          4  satellite examinations.  In Fiscal Year 2006, DCAS

          5  administered satellite examinations for Police

          6  Officer to nearly 3,000 individuals on military

          7  bases.

          8                 In addition, DCAS ensures that

          9  regular military personnel serving overseas in

         10  combat zones have every opportunity to take civil

         11  service exams.  We have instituted a policy that

         12  allows these individuals to apply for exams that are

         13  open for filing, defer payment of the filing fees

         14  until their return from military duty and then take

         15  these exams upon their return from combat duty.

         16                 Finally, for veterans who are public

         17  employees, the Civil Service Law provides

         18  preferential treatment to veterans in connection

         19  with layoffs from competitive titles (which can

         20  thereby enable veterans to be laid off later than

         21  other employees). Specifically, the Civil Service

         22  Law modifies the "original appointment date," which

         23  determines the order in which employees are laid

         24  off, to be sixty months earlier than the actual

         25  appointment date for disabled veterans, and thirty
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          2  months earlier for non- disabled veterans.  Since

          3  employees are essentially laid off in inverse

          4  seniority order, that is, last  hired, first laid

          5  off, and conversely, first hired, last laid off, the

          6  modified appointment date afforded to veterans can

          7  delay or completely avoid layoff.

          8                 In addition to the preferences

          9  afforded veterans of a time of war with respect to

         10  appointments and layoffs, the New York State

         11  Military Law seeks to ensure, as best as possible,

         12  that public employees called up to serve are not

         13  disadvantaged in their civil service careers because

         14  of their service to the country.  The provisions of

         15  the State Military Law supplement, to a large

         16  extent, the provisions of USERRA, which govern the

         17  way in which all employers, including public

         18  employers, must treat their employees who serve in

         19  the military. The fundamental tenet of USERRA is the

         20  concept generally referred to as "the escalator

         21  principle," which specifically provides that an

         22  employee absent from work for service in the

         23  uniformed services must be promptly reemployed in

         24  the position he or she would have obtained, had he

         25  or she been continuously employed.  In a sense, the

                                                            11

          1  COMMITTEE ON VETERANS

          2  provisions of the State Military Law flush out how

          3  the "escalator principle" works in a civil service

          4  environment.

          5                 Section 243 of the Military Law,

          6  captioned "Provisions applicable to public employees

          7  who are absent on military duty," provides, among

          8  many other things, that public employees who miss a

          9  promotional examination while on ordered military

         10  duty may sit for that promotional examination upon

         11  their return.

         12                 For example, a Police Officer who

         13  misses a Sergeant's examination while serving

         14  ordered military duty may request to have the

         15  promotional examination administered upon her

         16  return.  If, at the time the Police Officer takes

         17  the make- up promotional examination for Sergeant,

         18  the eligible list has not yet been established, her

         19  exam would be scored, she would be given the

         20  appropriate list number, and she would be included

         21  on the Sergeant's list at the time of establishment.

         22

         23                 If the Sergeant's list has already

         24  been established, the State Military Law requires

         25  that DCAS insert the Police Officer's name on to the
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          2  Sergeant's list with the appropriate list number

          3  reflecting her score.  If the Police Officer does

          4  very well on the Sergeant's exam and, therefore

          5  attains a list number, which has already been

          6  reached for consideration by the NYPD, she will be

          7  considered for promotion at the next occasion the

          8  NYPD fills vacancies for Sergeant, and if promoted,

          9  will be given something referred to as a

         10   "retroactive seniority date,"  a date which

         11  reflects the earliest date her list number was

         12  reached for consideration.

         13                 This date is used when making all

         14  civil service calculations with respect to

         15  seniority, for example, when calculating seniority

         16  on future promotional examinations and when

         17  determining relevant dates with respect to layoffs,

         18  and is, in effect, the civil service version of

         19  USERRA's escalator principle."

         20                 Military law Section 243 also

         21  addresses other such situations where public

         22  employees have missed opportunities because of

         23  ordered military duty, and similarly provides

         24   "retroactive seniority" in an effort to make such

         25  employees "whole."
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          2                 As I noted earlier, the City Charter

          3  entrusts DCAS with the responsibility for overseeing

          4  a variety of Citywide personnel-related issues,

          5  including the duty to develop rules regarding leaves

          6  of absence.  In furtherance of this responsibility

          7  with respect to military leave, DCAS has promulgated

          8  Personnel Services Bulletin (or PSB) 440-11.  Most

          9  importantly, that PSB directs every agency to

         10  designate an Agency Military Liaison and provides

         11  Agency Military Liaisons with specific procedures

         12  for implementing the leave provisions of the

         13  Military Law.

         14                 The Military Law requires public

         15  employers to provide leaves of absence to employees

         16  called away on military duty.  The State Military

         17  Law also requires public employers to pay employees

         18  their salaries for the first 22 work days or 30

         19  calendar days of that leave, without any obligation

         20  to pay back that money, sometimes referred to as the

         21   "Statutory Entitlement."  After this Statutory

         22  Entitlement is exhausted, while the employer is

         23  obligated to continue the approved leave of the

         24  employee, there is no obligation to continue paying

         25  the employee's salary.
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          2            As Commissioner Hirst testified to this

          3  Committee on September 25, 2006, DCAS is responsible

          4  for the centralized administration of the City's

          5  Extended Military Leave Benefits Package known the

          6  (EMBP).  The EMBP supplements the benefits offered

          7  under State Military Law by providing those

          8  employees called up to active military service with

          9  the option to remain in active pay status and

         10  receive a full City salary, accrue annual leave and

         11  sick leave, receive full health insurance benefits,

         12  and have welfare fund contributions made on their

         13  behalf.  City employees participating in the EMBP

         14  agree to repay the lesser of their military pay or

         15  City salary upon their return from service.  Mayor

         16  Bloomberg, based on feedback from servicemen and

         17  women, as well as from the Council, announced last

         18  week a number of improvements to the structure of

         19  the plan.

         20                 Most importantly, the amount an

         21  employee in the program is required to repay will

         22  now be calculated solely on the gross "base pay"

         23  received while serving in the armed forces, no

         24  longer counting the additional nontaxable allowances

         25  for food and housing that individuals may receive
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          2  while serving.  DCAS will additionally continue to

          3  standardize the administration of the program by

          4  advising agency personnel offices about the

          5  modification and providing standardized forms, fact

          6  sheets and other information about the program to be

          7  shared with all affected employees.

          8                 Thank you for providing me with an

          9  opportunity to explain the civil service

         10  opportunities available to military veterans.  As a

         11  fellow veteran, I would also like to invite you to

         12  join Executive Director of the Mayor's Office of

         13  Veterans' Affairs Clarice Joynes and Commissioner

         14  Hirst at DCAS's annual breakfast honoring our

         15  agency's employees who have served in the armed

         16  forces.  The Veterans' breakfast is tomorrow morning

         17  at 9:00 a.m. in the Banking Hall.  We hope you can

         18  celebrate with us.  We are happy to answer any

         19  questions you may have.

         20                 CHAIRPERSON MONSERRATE: Thank you

         21  very much for your testimony. I want to relate to

         22  the breakfast.  Is the breakfast going to be warm or

         23  is it cold.

         24                 MR. PATITUCCI: Buffet.  Definitely

         25  warm.
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          2                 CHAIRPERSON MONSERRATE: A warm

          3  breakfast.  What's the address there?

          4                 MR. PALUSZEK: The Banking Hall is 49-

          5  51 Chamber Street.

          6                 CHAIRPERSON MONSERRATE: All right.  I

          7  will do my best to get there, especially since it's

          8  warm breakfast. Thank you.

          9                 I know that Council Member Joe

         10  Addabbo has some questions.

         11                 COUNCIL MEMBER ADDABBO: Thank you Mr.

         12  Chair and I want to thank you on this Committee for

         13  holding this important Hearing.  And to DCAS, thank

         14  you very much for your time and testimony today, we

         15  have been seeing you a lot at these Hearings so we

         16  thank you for putting in your time.  Before I get to

         17  my question I want to -- I know you had mentioned it

         18  in your testimony regarding the benefits package

         19  regarding the repayment for our City employees who

         20  go off to serve our country and come back.

         21                 I just want to take this moment to

         22  thank DCAS and the Administration for making those

         23  changes, especially with regards to the housing and

         24  food and the calculation of the repayment  Thank you

         25  for your efforts and again working with the Council
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          2  and again for your efforts regarding that matter.

          3  So, we appreciate it and I'm sure our veterans

          4  appreciate it.

          5                 My question regards an item you had

          6  spoken about on page three of your testimony,

          7  regarding the awarding of points.

          8                 MR. PATITUCCI: Yes.

          9                 COUNCIL MEMBER ADDABBO: You had

         10  mentioned that a veteran can use this one time in

         11  their career.

         12                 MR. PATITUCCI: That's correct.

         13                 COUNCIL MEMBER ADDABBO: Obviously

         14  they are to use it prudently.  They may choose not

         15  to use it at one time, to save it for a later time.

         16  What would be the hazard or what would be the

         17  detriment, if we were to change that slightly and

         18  allow the veteran to use it, those points or that

         19  preference more than once?  Is there a danger to

         20  that at all?

         21                 MR. PATITUCCI: Yes, the Constitution

         22  specifically indicates that it can only be used

         23  once.

         24                 COUNCIL MEMBER ADDABBO: On state

         25  level?
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          2                 MR. PATITUCCI: It's legislative. Yes.

          3                 COUNCIL MEMBER ADDABBO: It's on the

          4  state level.

          5                 MR. PALUSZEK:: The U.S. Constitution

          6  states that it can only be used once.

          7                 COUNCIL MEMBER ADDABBO: Again, if for

          8  whatever the reason the Council was to do a Reso.

          9  Suggesting that this change be made on a state

         10  level, DCAS's opinion, would DCAS be in favor of

         11  that?  Would you see cautiously that we would have

         12  to again go slowly in that direction because there

         13  would be ramifications.  Do you see any negative

         14  ramifications if we allowed a veteran to use those

         15  points more than once?

         16               MR. PALUSZEK: I would say that the

         17  Constitution presents a very big obstacle being able

         18  to do that.  This is clearly a preference. It's a

         19  gift, it's basically a thanks that the state allows

         20  because somebody has served the country.  It's not a

         21  element of merit and fitness.  I would think it

         22  would be a hard -- it would be difficult for the

         23  Council to legislate more veteran preference

         24  credits.  We would certainly speak with the law

         25  department about it, about whether it is practical,
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          2  possible.  I think it would be a difficult

          3  proposition.

          4                 COUNCIL MEMBER ADDABBO: I thanked you

          5  earlier for the housing and food situation.  Let me

          6  also thank you again for what you do already for the

          7  veterans.  You know again, I'm hoping with this

          8  meeting, we would try and find a way we can improve

          9  on what possibly is out there for veterans.  And if

         10  this is one thing that we could possibly do, without

         11  having negative ramifications down the road for

         12  others, you know I guess this is something we could

         13  think about, trying to do. It's out of your

         14  jurisdiction I understand, based on the state level.

         15    State constitutional changes are not easy.  But

         16  again, that is something possibly we can discuss at

         17  a further date.  But again, thank you very much for

         18  working with this Committee for the sake of our

         19  veterans and also City employees.  Thank you very

         20  much.  Thank you Mr. Chair.

         21                 CHAIRPERSON MONSERRATE: (Speaking

         22  with mic turned off)  -- I want to follow up on

         23  Council Member Addabbo's question. His question

         24  really is not geared toward whether the New York

         25  Constitution is  -- rather than if Council could

                                                            20

          1  COMMITTEE ON VETERANS

          2  send a message to the state counterpart, to see if

          3  this credit could be used more than once, -- contact

          4  Senators and Assemblymen to see if -- or the

          5  Governor because it would be required in changing

          6  the law. How would DCAS do that, do you have a

          7  position on that?

          8                 MR. PALUSZEK: I mean it's difficult

          9  to say whether we have a position that would comply

         10  with any law and certainly any Constitutional

         11  change. It's not merely a law, it's a state

         12  Constitution. I can't speak for our agency now but

         13  you know, it's

         14  something we would certainly take back and consider

         15  very thoughtfully.

         16                 CHAIRPERSON MONSERRATE: (mic not

         17  turned on.)

         18                 MR. PALUSZEK:  It is difficult to say

         19  what our Commissioner would say not having been

         20  asked the question herself.

         21                 CHAIRPERSON MONSERRATE: Thank you.

         22                 (Mic not turned on.) Currently 10,000

         23  veterans applying for employment or competing for

         24  promotion --

         25                 MR. PATITUCCI: We have a variety of
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          2  different ways that we could get the information

          3  out, with the application itself, there is an

          4  explanation of the veteran's preference on the back

          5  of the application and it's a Supplemental Reform

          6  called the special circumstances sheet that explains

          7  how to go about applying for the credit.  Also, we

          8  have a telephone system called IVR, or our

          9  Interactive Voice Response system that people can

         10  call and they can repeat that information over the

         11  telephone from an automated process.  We have a

         12  website that explains veterans benefits to them.  In

         13  addition, once a year we hold master classes where

         14  we train agency personnel officers, and this is one

         15  of the topics that is discussed, at those classes,

         16  so that they can go back to their agencies and

         17  disseminate this information.  So, when veterans

         18  come to them they can be given the correct

         19  instructions on how to go about on requesting

         20  veterans preference and what their veterans rights

         21  are in general.

         22                 CHAIRPERSON MONSERRATE: (Mic not

         23  turned on.) -- is application uniform with police

         24  department -- that's the first question. And the

         25  second question is, does DCAS take an active role in
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          2  ensuring that this information --

          3                 MR. PATITUCCI: To answer your first

          4  question. The application with respect to the

          5  veterans information are standard. The police

          6  officers application is slightly different because

          7  we allow people to select what day of the week they

          8  want to take off for the test.  We offer the test on

          9  different days of the week and it different times of

         10  the day.  But with respect to the veterans

         11  preference, the information on the police officer's

         12  applications would be the same as it would be for

         13  other examinations.  It's a standard commentary on

         14  how to go about getting the credits, which they are

         15  entitled to.

         16                 CHAIRPERSON MONSERRATE: (Mic not

         17  turned on.) I just wanted to see if the applications

         18  for City jobs --

         19                 MR. PATITUCCI: They are DCAS forms.

         20  They come from us.  So, with that one minor

         21  exception, what I mentioned about the day of the

         22  week that you could select the exam for, our

         23  applications are the same for every exam.

         24                 Now, with regard to postage, your

         25  second question. We're not involved in the
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          2  advertising campaign at that level.  NYPD decides

          3  what they are going to put on their posters.

          4  Obviously, they asked us for information about the

          5  filing dates and all that. I think that's a question

          6  they would have to answer as to how they go about

          7  putting that on their posters.

          8                 CHAIRPERSON MONSERRATE: (Mic not

          9  turned on.) How many veterans actually use their

         10  credits for employment offers?

         11                 ME. PATITUCCI: I would definitely

         12  have to get that information for you.  Obviously the

         13  numbers are increasing because of the war in the

         14  Middle East, but we don't have that information on

         15  hand right now, but we can provide you with that

         16  information.

         17                 CHAIRPERSON MONSERRATE: (Mic not

         18  turned on.) That would be helpful. -- Many don't

         19  know if they are eligible. Veterans are actually

         20  losing those credits. Those who might be entitled to

         21  take the exam if they know they are eligible for

         22  credits, extra points.  I wanted to recognize

         23  Council Member James.  Council Member Nelson.

         24                 COUNCIL MEMBER NELSON: Thank you, Mr.

         25  Chair. I just wanted to say, I'm sorry I came late.
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          2  But, if a veteran only has one opportunity, I

          3  believe it's been discussed in my absence and maybe

          4  a lot, but it just riles me because he or she may

          5  have exhausted the one shot here, but they never

          6  exhausted their previous service to our country.

          7  So, I would love to see a Reso. and encouraging the

          8  state to change this provision because it really

          9  doesn't sit well with me at all.  I just want to

         10  make a statement on that.  Thank you.

         11                 CHAIRPERSON MONSERRATE: (Mic not

         12  turned on.) Thank you. Let me add to my prior since

         13  we are going to rely on you calling me back with the

         14  answers. If you could give me a breakdown on how

         15  many individuals have applied to take examinations

         16  and how many have applied --.  My last question, how

         17  many times have you been contacted --

         18                 MR. PATITUCCI: Constantly.  We have a

         19  small unit that handles that all of this information

         20  and in addition to that we have a much larger group

         21  of examiners, who are always available to either set

         22  up a special examination for the veteran or to

         23  provide them with information also.

         24                 CHAIRPERSON MONSRRATE: (Mic not

         25  turned on.) And what is the size of your agency?
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          2                 MR. PATITUCCI: The size of the entire

          3  agency?  I don't know about the size of the agency,

          4  but the Bureau of Examinations has anywhere between

          5  80 and 90 employees at anyone particular time.

          6                 CHAIRPERSON MONSERRATE: Okay. I want

          7  to thank you very much for coming today.  Hopefully

          8  I'll see you at the breakfast tomorrow.

          9                 MR. PATITUCCI: We'll look forward to

         10  seeing you.

         11                 (Hearing concluded at 10:40 a.m.)
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