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TITLE:
Resolution in support of pending legislation in the New York State Legislature, which would amend the Penal Law by creating the crimes of criminal obstruction of breathing or blood circulation and strangulation in the first and second degrees.
INTRODUCTION

On June 8, 2010, the Committee on Public Safety, chaired by Council Member Peter

Vallone, will hold a public hearing on a pre-considered resolution supporting a bill, currently known as the Strangulation Prevention Act of 2010, S.6987-A (Eric Schneiderman) and A.10161-A (Joseph Lentol), which, was passed by the Senate on June 7, 2010 and delivered to the assembly.  The bill would amend the Penal Law by creating the crimes of criminal obstruction of breathing or blood circulation, strangulation in the first degree, and strangulation in the second degree.  In addition to amending the Penal Law, the bill would also amend parts of the criminal procedure law, the domestic relations law, the executive law, the family court act, the social services law, the mental hygiene law and the vehicle and traffic law – in order to make the laws of New York State consistent.  
The Committee has invited representatives of New York City District Attorneys offices, the District Attorneys Association of the State of New York, women’s groups, and domestic violence advocates to testify.

BACKGROUND

Domestic violence is a serious problem in the United States.  In fact, according to a report released in 2000, one in every four women in the United States will experience a domestic violence incident in her lifetime.
  No area of the country remains untouched by domestic violence, and New York City is no exception.  In 2009, according to the New York City Mayor’s Office to Combat Violence, the New York City Police Department (NYPD) responded to 250,349 domestic violence incidents within the city, an average of over 650 incidents per day.
  
Domestic violence batterers use many ways, both physical and mental, to inflict pain on their victims.  Physical abuse often takes the form of kicking, shoving, strangling and choking.  Among these forms of attacks, the use of strangulation is prevalent in the United States.  In fact, according to a survey conducted by the Journal of Emergency Medicine, approximately 68 percent of victims of domestic violence reported being strangled at least once by their partner.
  Ten percent of violent deaths that occur in the United States are caused by strangulations.

Strangulation is a form of asphyxia and occurs when external pressure is applied to the neck causing closure of the blood vessels and/or air passages of the neck.
  Despite the extreme dangers of strangulation – just 11 pounds of pressure, applied for just 10 seconds can choke someone unconscious and more pressure can lead to death within minutes – it is possible that strangulation will leave few visible marks on a victim.
  New York State Penal Law requires physical injury for an assault charge, which is often difficult to prove in non-fatal strangulation cases.  As a result, many batterers who strangle their victims may be charged with merely a violation, such as harassment in the second degree, unless there are the visible injuries required for an assault charge.  The pre-considered resolution being heard today supports legislation that would change that.

State passage of the bill supported by the pre-considered resolution would close the “strangulation loophole” in New York and ensure that domestic violence perpetrators who strangle or choke their victims without causing physical injury are appropriately punished.  By enacting such legislation, New York State would be on par with close to half of the states in the country that already have similar legislation.
There is wide support for the state legislation thus far.  Supporters include New York State District Attorneys, domestic violence advocates, and domestic violence victims.  During a recent press conference on the legislation, a domestic violence victim spoke about her negative experience with the existing New York State Laws.
  The victim recounted an incident in which her ex-husband had strangled her into unconsciousness to the point where she was later hospitalized.
  Even after the hospitalization, the batterer continued to abuse the victim.  Despite the chronic abuse, the batterer was ultimately charged with harassment in the second degree which is a mere violation.
  The legislation supported by the pre-considered resolution seeks to prevent situations like this from occurring in the future.  
Pre-considered resolution

The bill supported by the pre-considered resolution discussed today, S.6987-A/Schneiderman and A.10161-A/Lentol, was passed by the New York State Senate on June 7, 2010, and delivered to the New York State Assembly.  The bill would amend the Penal Law by creating three new crimes: 1) criminal obstruction of breathing or blood circulation (which would be a class A misdemeanor), 2) strangulation in the first degree (which would be a class C felony), and 3) strangulation in the second degree (which would be a class D felony).  

The crime of criminal obstruction of breathing or blood circulation would occur when normal breathing or blood circulation is intentionally impeded by suffocation or strangulation.  The bill would further create the crime of strangulation in the second degree, which would occur when a defendant commits the crime of criminal obstruction of breathing or blood circulation, which causes the victim to suffer either stupor, loss of consciousness for any period of time, or any other physical injury or impairment.  Finally, strangulation in the first degree would occur when a defendant commits the crime of criminal obstruction of breathing or blood circulation, which causes serious physical injury to a victim.
Bill (S.6987-A/A.10161-A) would safeguard individuals who need to compress an airway for health reasons by creating an affirmative defense that would exclude conduct performed for valid medical or dental purposes from criminal liability.
State passage of the bill supported by the pre-considered resolution would close the “strangulation loophole” in New York and ensure that domestic violence perpetrators who strangle or choke their victims are appropriately punished.  Almost half of the states in the country already have similar legislation.
CONCLUSION


The Committee on Public Safety looks forward to having a robust discussion on the pre-considered resolution.  It is the committee’s hope that the legislation supported by the pre-considered resolution would protect victims of domestic violence by ensuring that batterers are punished appropriately for committing the serious crime of strangulation or choking and that such punishment will prevent future, possibly deadly, attacks.  
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