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..Title


On February 26, 2007, the Committee on Environmental Protection, chaired by Council Member James F. Gennaro, will hold a hearing on Int. No. 506, in relation to the creation of a comprehensive wetlands protection policy for New York City.

I.
Background



Wetlands are among the most productive ecosystems in the world and, in some forms, are comparable in ecological productivity to rainforests.  An immense variety of species of microbes, plants, insects, amphibians, reptiles, birds, fish and mammals can be part of a wetland ecosystem.  In addition, wetlands provide numerous benefits, including improved water quality, floodwater storage, protection against shoreline erosion, fish and wildlife habitat, biological productivity, recreation and aesthetics.
  For example, only one acre of wetland can store 1 – 1.5 million gallons of floodwater and up to 50% of all North American bird species nest or feed in wetlands.
  Furthermore, the value of wetlands is locally demonstrated by the Staten Island Bluebelt program, which saved the City of New York approximately $50 million by using wetlands for flood control, negating the need to construct expensive storm sewers.


The vital role of wetlands is further highlighted by the anticipated negative impacts of global warming.  According to the Metropolitan East Coast Assessment of Impacts of Potential Variability and Change, organized by the United States Global Change Research Program, global warming may result in an increase in the frequency of severe coastal flooding and erosion events and, consequently, an increase in the loss of wetlands in the City due to sea level rise, resulting in the reduction of wildlife habitat, protective barriers against coastal flooding and the filtering of pollutants.
  

The New York-New Jersey Harbor Estuary Program estimated in 1996 that there were only approximately fourteen square miles of wetlands in existence in New York City, where there were once more than 100 square miles - a wetlands loss of over 85%.
  

II. Wetlands Regulation


The State Freshwater Wetlands Act, Article 24 of the New York State Environmental Conservation Law (ECL), protects only freshwater wetlands that are 12.4 acres in size or larger or are specifically designated as being of unusual local importance and that also have been designated on the State wetlands map, while the Tidal Wetlands Act, Article 25 of the ECL, addresses tidal wetlands of any size.  In addition, wetlands are regulated by the federal government pursuant to section 404 of the Clean Water Act, which requires a permit before dredged or fill material is discharged into United States waters, including wetlands.
  Under this section, when applying for a permit, one must demonstrate that he or she has, to the extent practicable, “[t]aken steps to avoid wetland impacts; [m]inimized potential impacts on wetlands; and [p]rovided compensation for any remaining unavoidable impacts.”

While the State of New York has historically relied on the United States Army Corps of Engineers to protect the vast majority of freshwater wetlands under 12.4 acres pursuant to section 404, a 2001 Supreme Court decision
 and subsequent changes in federal policy have resulted in so-called “isolated” wetlands no longer being provided federal protection.  Consequently, the acreage threshold in State law, coupled with the loss of federal protection for many smaller wetlands, has created a regulatory gap, leaving thousands of wetlands in New York without any regulatory protection.

III.
  Analysis of Int. No. 506

Section 1 of Int. No. 506 would add new section 24-528 to chapter 5 of title 24 of the 

Administrative Code of the City of New York.

Proposed section 24-528 sets forth the requirements and conditions for the creation of a comprehensive wetlands protection policy for New York City.  Subdivision (a) of proposed section 24-528 provides that, no later than July 15, 2008, the Commissioner of Environmental Protection, in conjunction with the Commissioner of Parks and Recreation, shall prepare a comprehensive wetlands protection policy for New York City, the overall goals of which shall be 

to conserve, protect, enhance, restore and expand the wetlands of the City and to standardize its approach regarding wetlands management, and which shall include appropriate measures to achieve such goals.  The policy shall consider (1) the current condition and protection of wetlands in the City, including wetlands smaller than 12.4 acres in size; and (2) the ecological, economic, aesthetic and other values of wetlands, including with respect to absorption of storm water runoff, filtration of pollutants, prevention of erosion, provision of recreational opportunities, increase and sustenance of biodiversity, provision of habitat for fish, birds and other wildlife, and addressing of potential or actual sea-level rise and the expected increased intensity and frequency of storms.  Subdivision (a) defines the term, “wetlands”, as well.

Subdivision (b) of proposed section 24-528 specifies the measures that the Commissioner of Environmental Protection, in conjunction with the Commissioner of Parks and Recreation, shall assess for inclusion in the policy, based on technical, legal, environmental and economic feasibility.

Subdivision (c) of proposed section 24-528 provides that the policy shall contain (1) specific goals, including quantitative and measurable goals, related to conserving, protecting, enhancing, restoring and expanding the City’s wetlands and standardizing their management, in addition to, as appropriate, ecological buffers, upland areas, drainage and infiltration systems and other features associated with such wetlands, and appropriate requirements, enforcement mechanisms, incentives and other measures for achieving such goals; (2) a determination of former, existing and potential future wetland sites in the City and, as appropriate, ecological buffers, upland areas, drainage and infiltration systems and other features associated with such wetlands, that have the potential for enhancement, restoration or expansion; (3) a map that identifies the City’s existing wetlands and, as appropriate, ecological buffers, upland areas, drainage and infiltration systems and other features associated with such wetlands, as well as the wetlands and associated features identified in paragraph two of that subdivision; (4) the assessments the Commissioner, in conjunction with the Commissioner of Parks and Recreation, completed for each measure considered for inclusion in the policy; (5) for any recommendation of the wetlands protection policy advisory committee, established pursuant to subdivision (h),  that was not assessed for inclusion or incorporated in the policy, an explanation for such omission; and (6) a schedule, including interim and final milestones, for implementing the measures and achieving the specific goals included in the policy and methods of monitoring progress towards achieving such milestones and goals.



Subdivision (d) of proposed section 24-528 provides that, no later than January 15, 2008, the Commissioner of Environmental Protection, in conjunction with the Commissioner of Parks and Recreation, shall complete a draft of the comprehensive wetlands protection policy.


Subdivision (e) of proposed section 24-528 requires the Commissioner of Environmental Protection to submit to the Mayor and the Speaker of the Council the comprehensive wetlands protection policy, draft of such policy, and any revised policy no later than five business days after its completion.



Subdivision (f) of proposed section 24-528 provides that the comprehensive wetlands protection policy shall be reviewed and revised as necessary to achieve its goals, but in no event shall such review occur less often than once every two years.  

Subdivision (g) of proposed section 24-528 requires, no later than July 15, 2009, and no later than July 15 of every second year thereafter, the Commissioner of Environmental Protection, in conjunction with the Commissioner of Parks and Recreation, to submit a report regarding the comprehensive wetlands protection policy to the Mayor and the Speaker of the Council, and sets forth the elements which, at a minimum, such report shall include.  

Paragraph one of subdivision (h) of proposed section 24-528 provides that a Wetlands Protection Policy Advisory Committee shall be established (“Advisory Committee”) to assist the Commissioners of Environmental Protection and Parks and Recreation for the duration of its term and to provide recommendations to the Commissioners and the Speaker of the Council on the comprehensive wetlands protection policy.  That paragraph also specifies the issues pertaining to the policy regarding which the Advisory Committee will be assisting and providing such recommendations.

Pursuant to paragraph two of subdivision (h) of proposed section 24-528, the Advisory Committee shall be comprised of seven members, three of whom shall be appointed by the Speaker of the Council and four by the Mayor.  The members shall be appointed within sixty days of the effective date of section 24-528 and shall serve without compensation.  The chairperson(s) shall be elected from amongst the members and any vacancy shall be filled in the same manner as the original appointment for the remainder of the unexpired term.  The Commissioner of Environmental Protection may provide staff to assist the Advisory Committee.



Pursuant to paragraph three of subdivision (h) of proposed section 24-528 (currently incorrectly numbered as the second paragraph two of that section), Advisory Committee members shall not be employees of New York City and shall serve until three  months after the date upon which the Commissioner of Environmental Protection, in conjunction with the Commissioner of Parks and Recreation, completes the comprehensive wetlands protection policy, after which time the Committee shall cease to exist.


Pursuant to paragraph four of subdivision (h) of proposed section 24-528 (currently incorrectly numbered as paragraph three of that section), no later than October 15, 2007, the chairperson(s) of the Advisory Committee shall submit a report containing the Committee’s preliminary recommendations regarding the comprehensive wetlands protection policy to the Commissioners of Environmental Protection and Parks and Recreation and the Speaker of the Council.



Pursuant to paragraph five of subdivision (h) of proposed section 24-528 (currently incorrectly numbered as paragraph four of that section), no later than April 15, 2008, the chairperson(s) of the Advisory Committee shall submit a report containing the Committee’s final recommendations regarding the comprehensive wetlands protection policy to the Commissioners of Environmental Protection and Parks and Recreation and the Speaker of the Council.



Section 2 of the legislation states the law shall take effect immediately. 
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