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Oversight:  Day Laborers in New York City

The Committee on General Welfare, chaired by Council Member Bill de Blasio, and the Subcommittee on Immigration, chaired by Council Member Kendall Stewart, will meet on January 15, 2003 at 1:00 p.m. to conduct an oversight hearing on issues and concerns of day laborers in New York City.  Expected to testify at the hearing are: Vincent Gentile, Michael Higgins of the New York State Attorney General’s Office, day laborers, union representatives, advocates, and community leaders.

Background


 Day labor is a widespread form of informal employment involving workers hired on a short term basis for individually negotiated wages.  The day laborer community is mostly comprised of individuals with limited English proficiency and education; some day laborers also lack documentation.  Day laborers wait on street corners, in parking lots, or in other informally or formally designated locations for employers to offer work.  

Day laborers tend to work in manual labor jobs such as construction and landscaping.  Employers are drawn to day laborers because they can be hired on a part time basis as work arises, usually for below market value.  Furthermore, the temporary nature of the work diminishes employer responsibility for the employee.  Day laborers tend to be immigrants who are new to the United States and looking for immediate employment, as well as individuals who for various reasons, such as language barriers, have difficulty locating permanent employment in other sectors. 


The Bureau of Labor Statistics (BLS) compiles the only national data on day laborers through surveys of various types of contingent workers.  In 2001, BLS identified approximately 260,000 day laborers in the United States.  However, these data most likely undercount the actual population of day laborers.
  In New York City, there is limited information available on the overall characteristics of the day laborer population.  Organizers estimate that there are approximately 15,000 day laborers in New York State.


The circumstances surrounding employment of day laborers are cause for concern among community leaders, advocates, and government officials.  Employers often use day laborers to complete dangerous jobs without providing proper training, equipment, or safety precautions.  Given these conditions, many workers encounter serious health and safety risks.  In addition, day laborers are vulnerable to employers who fail to pay promised wages.  Due to the nature of day labor employment, government regulation tends to be less involved than in other sectors of the labor force.   Adding to the difficulty in regulation, employees can be reluctant to report violations of the law either because they are unaware of protections to which they are entitled under labor laws in the United States or because they fear being deported.  

An additional concern is the congregation of day laborers on streets as they wait for employment.  For reasons including obstruction of storefronts, commotion on public streets, and the chaotic method of employment as employers simply drive up to an eager crowd of workers, many have recognized a need to identify alternate methods of hiring day labors.  One approach is the creation of job centers.  Job centers are designated locations where employers and day laborers can connect under regulated conditions.  These arrangements facilitate monitoring health and safety conditions, as well as payment of wages.  The committees will investigate the concerns outlined above and expect to hear from community leaders and day laborers who participate in the job center model. 

Legal Protections for Day Laborers

A number of federal laws set forth protections enjoyed by day laborers, including the Fair Labor Standards Act (FLSA) and the Occupational Safety and Health Act (OSH Act).  FLSA protects the wage and hour rights of workers in the United States, including most day laborers.
  It is administered through the United States Department of Labor’s (DOL) Employment Standards Administration’s Wage and Hour Division (WHD). Generally, FLSA provides for payment of at least the federal minimum wage for the first 40 hours worked in a workweek, and overtime pay of time and one half for time worked over 40 hours in a workweek.  Furthermore, FLSA places restrictions on child labor and requires the maintenance of employment records.  FLSA covers all employers engaged in interstate commerce or in the production of goods for commerce and annual gross sales or business volume of at least $500,000.  The OSH Act provides for workplace health and safety protections and authorizes DOL’s Occupational Safety and Health Administration (OSHA) to adopt workplace health and safety regulations for which employers are responsible to meet. 


New York State law also provides protection for day laborers.  Workers may assert statutory and common law claims under state law to recover unpaid wages.  

Day laborers often have difficulties receiving fair and timely compensation for their work.  The short duration of employment, as well as obstacles to enforcement, including language barriers, lack of funds, and lack of knowledge of labor laws make day laborers particularly vulnerable to unfair payment for completed work.  Employers often pay day laborers less than the agreed upon rate, delay payments, or deny workers’ wages upon completion of a job.  


The New York State Attorney General’s Office has been proactive in seeking lost wages for day laborers.  Since launching an initiative to combat wage and hour violations of day laborers in 2001, the attorney general’s office has negotiated approximately 20 cases resulting in payment of back wages to immigrant day labor workers.  For instance, in October of 2002, a Queens contractor agreed to pay over $75,000 in back wages to 18 Hispanic immigrant day laborers who were paid less than the prevailing wage while building an animal shelter in the town of Southampton.
  The workers had been paid between $130 and $160 per day, though under state prevailing wage law were entitled to between $39.42 and $67.43 per hour.  In this case, the attorney general only became aware of the violations when a number of workers went unpaid after two to three weeks of work. 


Currently, when employers unfairly deny workers’ wages, the workers can either contact the attorney general’s office, the WHD, or community organizations to pursue their lost wages or they can simply accept the loss.  Many workers are unaware of the avenues available to pursue lost wages, and are afraid to come forward if they lack documentation.  Community leaders encourage preventative measures to avoid loss of wages, including education within the community about day laborers’ rights to pursue their wages.  Workers are also encouraged to keep contemporaneous records of basic information, such as the full name of the employer, the address and license plate of the employer and the number of hours worked.  These measures all aid workers significantly in making a case against employers who fail to compensate their employees.  

The health and safety of immigrant day laborers is another concern as day laborers are often placed in unsafe working conditions.  Though many laborers are untrained, they are often involved in work that requires skill and experience.  Additionally, many employers do not provide appropriate safety equipment, such as masks and back support braces for workers.  As a result, construction accidents are not uncommon.  According to OSHA records, between October 2001 and September 2002, 25 employees died in 20 incidents of construction accidents.
  Seven of these individuals were identified as day laborers.   


An example of one such accident occurred in May of 2002 when a five-story townhouse on the upper east side of Manhattan partially collapsed while under construction.  The construction company was in the process of adding a fifth floor and a restaurant to the building.  Investigators found that even the most basic safety precautions had been ignored at the site and that the proper installation of a system to support load-bearing walls in the building would have prevented the collapse.
  According to the Manhattan district attorney, most of the 20 or so workers at the site were illegal immigrants.  The individual who died in the collapse was a recent immigrant to the United States from Mexico. 

Community Concerns


Concerned community members have voiced concerns about the day laborer practice of gathering in informal groups on street corners to wait for employment.  Some community members have complained of crowding on the streets and littering, while neighborhood merchants have claimed that potential customers are discouraged from patronizing their stores due to large crowds gathered outside.  Last fall, Council Members Eric Gioia and Helen Sears held a community meeting in Queens with a group of day laborers, a community affairs police officer and the chairman of Community Board 2.  Within the context of this type of community meeting, day laborers, employers and community residents can communicate their concerns to one another and identify shared interests in finding a situation where individuals in need of work are able to connect with employers in a responsible and organized fashion that does not disrupt local communities. 

Job Centers

One approach to aid day laborers in their search for employment is the development of formally designated hiring sites where day laborers and employers are able to connect.  In New York City, non-profit and community organizations have set up a handful of such sites, known as job centers.  In Brooklyn, the Latin American Workers Project manages two job centers where day laborers and employers are able to link up in an organized and regulated environment.  

Some job centers keep track of different employees’ skills, and also provide workers with equipment such as masks, gloves, and overalls.  Job centers may also have the employee and employer sign a contract that clearly spells out the agreed upon wage and date of payment.  In addition, these centers provide a means for service providers to reach the day labor community.  OSHA, in partnership with the Latin American Workers Project, has held health and safety workshops to educate day laborers about appropriate safety measures.  In addition, workshops are held on immigration and labor laws in New York State.  The committees will hear testimony from individuals who have helped to organize hiring halls and job centers in order to determine how best to replicate successful efforts to balance the many issues and concerns affecting day laborers. 

� The United States General Accounting Office, “GAO-02-925 Protections for Day Laborers”, September 26, 2002.  The methodology used for the survey relied on fixed addresses and telephone numbers, which many day laborers do not have.  Therefore, the population is likely to have been undercounted.  


� Ron Howell, Day-Laborer Tensions Fuel Search for Remedy, Newsday, August 12, 2002, citing work of researcher Abel Valenzuela.


� Workers are covered under these laws regardless of immigration status.





� Office of New York State Attorney General Elliot Spitzer, Contractor Agrees to Pay Back Wages for Day Laborers: Company Failed to Pay Proper Wages on Long Island Public Works Project, Press Release, October 3, 2002.


� Richard Mendelson, Presentation at 2002 Construction Safety Conference, Occupational Safety and Health Administration. 


� Susan Saulny, Two Builders are Indicted In Fatality at Work Site, The New York Times, October 2, 2002. 
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