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October 17, 2000

Oversight:  Medicaid Spousal Refusal:  Why is HRA Impoverishing the Elderly? 

The Committee on General Welfare, chaired by Council Member Stephen DiBrienza, will meet today to conduct an oversight hearing regarding Human Resources Administration’s (“HRA”) efforts to collect nursing home and home health care costs from the spouses of the elderly or disabled.  Invited to testify at the hearing are:  Jason Turner, Commissioner, HRA; Ellen Rosenzweig, Brookdale Center for the Aging; Bernard Krooks, Littman Krooks Roth Ball P.C.; Jean Murphy, Friends and Relatives of Institutionalized Adults; Ann Berson, Public Policy Coordinator and Sue Humphries, Coordinator of Social Work Service, The Alzheimer’s Association, New York City Chapter; Cindy Grossman, Ada Bloom and Florence Abramowitz. 
Background


The Medicaid program (Medicaid) is a cooperative federal-state health benefit program designed to provide necessary medical care to those who cannot afford it.  See the Medicaid Act (the “Act”), 42 U.S.C. § 1396 et seq.  The State of New York governs Medicaid statewide through legislation and the promulgation of rules, regulations and policies, and HRA administers the actual provision of Medicaid benefits for the City of New York.  As stated above, only the poor are eligible for full Medicaid benefits, which include, but are not limited to, health, pharmaceutical, nursing home and home care benefits.   

One of the most costly benefits provided by Medicaid is nursing home care.  Since the cost of nursing home care averages well over $7,000.00 per month in New York City, paying for such care can cause severe financial hardship, particularly for those of modest income and savings. 

Despite the financial devastation it may cause, when an individual who is married requires nursing home care, the Medicaid Act requires the non-institutionalized, or what is termed in the Act as the “community spouse,” to contribute to the cost of the care provided, and that the computation of such spousal share be computed at the time of the Medicaid application for institutional care.  See 42 U.S.C. § 1396r-5(c) (1).  The Medicaid Act requires contribution by the community spouse both from his/her income and savings.  In order not to completely impoverish the community spouse, the Act allows the community spouse to retain a certain amount of his/her income and savings.  Specifically, the Act requires each state to establish a minimum monthly maintenance needs allowance (MMMNA) for the community spouse.  Pursuant to the Act, a portion of any income the community spouse receives above the MMMNA is subject to contribution toward the nursing home care provided by Medicaid to the instutionalized spouse.  See 42 U.S.C. § 1396r-5(d)(3).  Further, the Act requires that each state provide for a community spouse resource allowance (CSRA). Pursuant to the Act, savings or assets above the CSRA amount are subject to contribution toward the nursing home care provided by Medicaid. See 42 U.S.C. § 1396r-5(f).  Exact amounts for MMMNAs and the CSRAs may be determined by each state, but in no event, pursuant to the law, may such amounts fall under certain minimum or above certain maximum standards set forth in the Act.  See U.S.C. § 1396r-5(d) and (f).  Moreover, each state must provide a fair hearing if the MMMNA or CSRA amounts are disputed as inadequate to support a community spouse’s particular circumstances.  See 42 U.S.C. § 1396r-5(e).  

In New York State, the community spouse is permitted income, or MMMNA, equal to $2,103 per month.  See N.Y. Soc. Serv. Law §366-c[2](h).  The community spouse is permitted resources, or CSRA, between $74,820 to $84,120,
 plus the value of a home so long as the community spouse lives there.  See 42 U.S.C. § 1382(b); N.Y. Soc. Serv. Law 366-c[2](d),(e).

Recognizing that paying large nursing home care bills could financially ruin the moderate income spouse, the federal law requires that an individual may not be denied Medicaid benefits based on his/her spouse’s unwillingness or inability to contribute to the cost of the benefit See 42 U.S.C. § 1396r-5(c)(3).  However, the law also requires that when a spouse exercises this right of “spousal refusal”, the state must have the legal option to seek reimbursement from the refusing spouse.  For example, New York reserves the right to recoup the costs of nursing home care from a refusing spouse by creating an implied contract to repay the cost by the community spouse at the time the such spouse exercises his/her right of spousal refusal.  See N.Y. Soc. Serv. Law §366(3)(a).
 


Accordingly, the right of spousal refusal does not absolve the refusing spouse from contributing to the cost of the nursing home care provided by Medicaid.  Rather, the right of spousal refusal means only that the spouse needing nursing home care may not be refused Medicaid eligibility simply because his/her spouse refuses to contribute, and that the City may recoup the cost at a later date. 


The City’s New Collection Effort

Consistent with federal law, New York State law provides that it may not deny Medicaid eligibility to any individual whose community spouse refuses to pay the state determined spousal share, so long as the state may pursue recovery of Medicaid costs, continuing support, or both.  See N.Y. Soc. Serv. Law §§ 366-c[5](b) and 366(3)(a); Shah v. Dubuono, 95 N.Y.2d 148 (2000).

When a community spouse in New York City cannot afford to contribute to the cost of nursing home care for a sick spouse, HRA typically provides the spouse with a spousal refusal form to formally declare their right of spousal refusal.  See, e.g., Commissioner v. Spellman, 243 A.D.2d 45 (1st Dep’t 1998).  The spousal refusal form includes a notice to the refusing spouse that the City may attempt to collect a contribution toward the cost of the institutionalized spouse’s care.


Notwithstanding the fact that the federal and state laws allow the City to attempt to recoup from community spouses with income and assets above the MMMNA and CSRA the costs of Medicaid nursing home, advocates and members of the elder law bar report that, prior to about 1996, the City rarely, if ever, attempted to obtain such contribution from refusing spouses.  From 1996 until about 12 months ago, it has been reported to the Committee, HRA limited collection efforts to refusing spouses with assets of over $250,000. Apparently, this informal policy was meant to avoid impoverishing those with moderate income and resources.  

As of about 12 months ago, however, HRA appears to have begun seeking contribution from all refusing spouses regardless of their level of income and resources and regardless of the devastating consequences to those with moderate income and resources. The reasons underlying this seemingly sudden and tremendous change in enforcement policy are unclear, but the results are not.  As has been reported in the New York Times, the Village Voice, and on News Channel 4, people with moderate incomes and resources fear that the retirement security they worked and saved for their entire lives are at risk, and that they will no longer be able to provide for themselves without eventually resorting to public assistance. Community spouses who exercised the right of spousal refusal have reported to the Committee that left with only $80,000 of their savings, given living expenses in New York City, they will eventually be left impoverished.   

What is particularly troubling to the Committee is that attorneys in the elder law bar report that while federal and state Medicaid laws allow for recoupment from refusing spouses, nothing in these laws requires the City to do so.  The City has claimed that if it fails to recoup it will be sanctioned by Medicaid.  However, given that the City has not attempted to recoup from refusing spouses for many years and was never sanctioned, this claim seems implausible.  Moreover, a recent survey conducted by an the New York State Bar Association indicated that only a few other counties in New York currently attempt to recoup costs from refusing spouses, and that those that do not seek recoupment have not been sanctioned for failure to do so.  It appears, therefore, that the current enforcement measures in the City are driven by HRA policy, rather than spurred by any State directive.

What is most troubling to the Committee regarding this new policy is the fact that advocates and elder lawyers report that the policy targets moderate income individuals who have worked and saved all their lives for retirement.  Through a set of complicated asset transfer rules set forth in the Act, assets may be sheltered and individuals made eligible for Medicaid paid nursing home care.  However, this requires planning and legal advice and services that moderate income individuals simply do not know of or cannot afford.  Those who are already poor are eligible for Medicaid without any planning or contributions.  As a result, HRA’s new policy generally affects only those with moderate incomes and resources and threatens to create a new class of poor people out of these individuals.  

Making matters worse, there is no anti-impoversishment provision in the Act that requires a MMMNA or CSRA in collection for home health care costs.  As a result, the City is not required to allow the refusing spouse to retain any significant amount of resources when it recoups the cost of Medicaid provided home health care.  Many individuals with sick spouses prefer to provide for their spouses at home.  Indeed, this practice has been encouraged by the State of New York because home care is often much less costly than nursing home care and patients tend to receive better care at home.  Nevertheless, if a spouse decides to care for his/her spouse at home, the Act allows the City to completely impoverish the refusing community spouse to pay for the care.
 

Actually attempting such collection seems illogical because it encourages community spouses to place their spouses in nursing homes that would end up being more costly for the City.  But since placing the sick spouse in a nursing home would shelter $80,000 of the community spouse’s resources, many community spouses believe they must do so.  This result is also unfortunate because home care is often much more beneficial both physically and emotionally for both spouses.  Nevertheless, it has been reported to the Committee that the City has indeed begun to attempt to recoup the home care expenses from refusing spouses of moderate income and resources. 

At its worst this new policy encourages divorce.  Advocates report that many clients consider this desperate measure anathema at a time when it would seem spouses need each other most.  But many feel they have no choice but to divorce their sick spouses to save what resources they can in order to live out their lives without the need to resort to public assistance.    

Collection Methods


Little is known about how HRA decides which spouses to sue, how settlement negotiations are conducted, and whether all spouses are represented by attorneys in the process.  Advocates maintain that many refusing spouses are elderly and are not represented by an attorney when the City attempts to collect.  However, younger individuals of moderate income with spouses who have become disabled through accident or illness and who need nursing home care have also been targeted for collection by the City. 


As required by federal law, New York State provides for a fair hearing should the community spouse challenge the state mandated MMMNA’s and CSRA’s as inadequate.  However, in New York, the law provides that only “upon exceptional circumstances which result in financial distress . . . the department [of social services] shall substitute an amount adequate to provide additional necessary income from the income otherwise available to the institutionalized spouse.”  N.Y. Soc. Serv. Law § 366-c[8](b) (emphasis added); see also 18 N.Y.C.R.R. § 360-4.10(a)(1) (definition of financial distress); Gomprecht v. Sabol, 86 N.Y.2d 47 (1995).  Furthermore, a court must consider income first and may order an increase in the resource allowance only if this is necessary to increase the MMMNA.  See N.Y. Soc. Serv. Law § 366-c[8](c); Golf v. New York State Department of Social Services, 91 N.Y.2d 656 (1998).  

But, advocates report, since many refusing spouses are elderly, frail or of moderate means, they become frightened at the prospect of dealing with the City.  Many do not hire attorneys.  Many do not understand or believe they can afford to hire an attorney.  If so, then many refusing spouses when facing the force of the City may be entering into unfavorable settlement agreements.

Conclusion

As a result of this hearing, the Committee hopes to gather information which will both inform the public and assist the City Council in determining what means are necessary to alleviate the difficulties endured by middle-class couples who face the twin hardships of chronic illness and imminent impoverishment.
� Specifically, New York State permits the community spouse to have the greater amount of $74,820, or one-half of the couple’s resources up to $84,120.  See N.Y. Soc. Serv. Law § 366-c[2](d).  Both the MMMNA and CSRA amounts are indexed to inflation.


� The City may require contribution that would leave the refusing community spouse, under current Medicaid eligibility levels, with $875 of monthly income and $5,250 of resources.
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