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INT. NO. 256:
By Council Members Quinn, Oddo, Brewer, Clarke, DeBlasio, Felder, Foster, Gerson, Koppell, Martinez, Perkins, Sears, Serrano, Stewart, Vann Comrie, Lopez, Reyna, Vallone, Jr., Baez, Diaz, and Provenzano (by request of the Mayor)

TITLE: 
A local law to amend the administrative code of the city of New York, in relation to the prohibition of smoking in public places and places of employment.

ADMINISTRATIVE CODE: 
Amends Chapter 5 of Title 17 of the administrative code of the city of New York.

On October 10, 2002, the Committee on Health will hold a hearing on Int. No. 256, which would amend the New York City Smoke Free Air Act (Chapter 5 of title 17 of the New York City Administrative Code). Expected to testify at the hearing is Mayor Michael R. Bloomberg, Dr. Thomas Frieden, Commissioner of the New York City Department of Health and Mental Hygiene (DOHMH), as well as various medical experts, advocates for smoke-free restaurants and workplaces, representatives of the restaurant and tobacco industries, food service alliances, employees of bars and restaurants and members of the general public.
BACKGROUND

The Smoke Free Air Act of 1995 (“the Act”) was enacted by the New York City Council in 1995 to protect the public from the health risks associated with second-hand smoke. Effective April 1995, the Act placed increased restrictions on smoking in public places and places of employment, including most office buildings and restaurants. Notwithstanding these tighter restrictions, the Act allows smoking in a few, specific, including in restaurants with 35 or fewer seats, restaurant bars, hotel and motel lobbies and in private offices.

On August 12th, 2002, Mayor Michael R. Bloomberg introduced Int. No. 256, which would amend the Act by eliminating current exemptions to make public indoor and outdoor areas entirely smoke-free, including bars, restaurants of any size, offices, pool halls, bingo parlors, bowling alleys and other indoor areas. 

Prohibition of Smoking in Indoor Public Places at Times During Which the Public is Invited or Permitted

Currently, section 17-503(a) of the Act generally prohibits smoking in the following enclosed areas during which time the public is invited or permitted:

· Public transportation facilities;

· Public means of mass transportation;

· Public restrooms;

· Retail stores (other than retail tobacco stores);

· Restaurants with an indoor seating capacity of more than 35 patrons;

· General business establishments (e.g., banks, non-profit entities, religious institutions, professional offices);

· Libraries, museums and galleries;

· Movie theaters and other performance spaces;

· Auditoriums; 

· Convention halls;

· Sports arenas and recreational areas (e.g., bowling alleys);

· Gyms and health clubs;

· Places of public assembly;

· Health care facilities (e.g., nursing homes, psychiatric facilities);

· Colleges, universities and other educational institutions, public or private;

· Children’s institutions;

· Zoos; and

· Elevators.

However, while smoking is generally prohibited in the above-listed indoor areas, the Act allows smoking under certain conditions in separate smoking rooms and/or enclosed rooms in public transportation facilities, retails stores (in rooms devoted to the sale of food or beverage for on-premise consumption), restaurants (e.g., smoking lounge or restaurant bar), performance spaces, convention halls, sports arenas and recreational areas, health care facilities and non pre-primary, primary or secondary educational institutions.  

Int. No. 256 would amend the Act to prohibit smoking in each of the above listed indoor public areas during which time the public is invited or permitted without exception. This prohibition would occur by the elimination of the concepts of “enclosed room”
 and “separate smoking room”
, the areas in which the Act currently allows smoking in otherwise smoke-free indoor environments.  Furthermore, the Mayor’s Proposal would further prohibit smoking in bars, corridors, hallways and lobbies adjacent to auditorium and movie theater seating areas, public areas where bingo is played, billiard parlors and catering halls during the  time during which the public is invited or permitted.


Restaurants, Restaurant Bars and Bars

Currently, the Act allows smoking in bars
 and restaurant bars
 (including those bars and restaurant bars located in hotels or motels), as well as restaurants with a seating capacity of 35 seats or less. 

Int. No. 256 would eliminate smoking in all bars, all restaurants (regardless of seating capacity) and all restaurant bars (regardless of their proximity to indoor dining areas). Furthermore, bars and restaurants would not be allowed to maintain separate smoking rooms or lounges wherein smoking could occur. 

Prohibition of Smoking in Outdoor Public Places AT TIMES During Which the Public is Invited or Permitted


Currently, section 17-503(b) of the Act generally prohibits smoking in the following public outdoor areas during the time the public is invited or permitted in the following areas:

· Outdoor dining areas of restaurants;

· Outdoor seating or viewing areas of open-air presentations, where seating or standing is determined by the issuance of tickets; 

· Outdoor seating or viewing areas of sports arenas and other recreational areas, where seating or standing is determined by the issuance of tickets; 

· Outdoor areas of all children’s institutions; and

· Playgrounds.

However, while smoking is generally prohibited in the above-listed outdoor areas, the Act currently allows smoking in outdoor dining areas of restaurants where the ‘smoking section’ in the outdoor area is in a contiguous designated section that constitutes no more that 25% of the outdoor seating capacity of the restaurant. 

Int. No. 256 would amend the Act to prohibit smoking in all outdoor dining areas of restaurants during the time the public is invited or permitted without exception. 

Prohibition of Smoking in Indoor and Outdoor Public Places at All Times


Section 17-503(d) of the Act prohibits smoking in all public and private pre-primary, primary and secondary schools providing instruction to children at or below the 12th grade level, in vehicles used to transport children and school personnel to and from such schools, and all child day care centers.
 


Int. No. 256 would not alter the Act with respect to the areas where smoking is prohibited at all times. 

REGULATION OF SMOKING IN PLACES OF EMPLOYMENT

Separate Smoking Rooms
Currently, section 17-504(a) of the Act generally prohibits smoking in indoor areas of places of employment to which the general public does not have access (e.g., storerooms). However, the current Act allows an employer (other than a public or private pre-primary, primary and secondary schools providing instruction for students at or below the 12th grade) to maintain a separate smoking room on each floor of his or her place of employment, so long as such separate smoking room does not exceed 300 square feet and no employee is required to pass through or use such room for work-related activities, and such room does not contain any office equipment, or serves as the sole source of vending machines, beverage or food services, place of payment for services, or kitchen facilities. 

Int. No. 256 would eliminate the employer’s option to maintain a separate smoking room for his or her employees. 

Private Offices

Section 17-504(b) of the Act currently allows smoking in any private, enclosed office that is usually occupied by no more than three individuals, provided that: 

· Smoking is prohibited in the office whenever more than three people are present;

· Smoking is permitted only when at least one of the people present is the usual occupant of the office;

· Smoking is permitted only when each person present in the office consents to permit smoking; and

· The office’s door is completely closed while smoking is occurring and for a reasonable amount of time afterwards in order to minimize or eliminate the drift of second-hand smoke from the office into smoke-free areas.

Int. No. 256 would ban smoking in all private enclosed offices.

Company Vehicles

Section 17-504(c) of the Act currently prohibits smoking in company vehicles, unless all the occupants of such vehicle consent to allow smoking. 

Int. No. 256 would prohibit smoking in all company vehicles occupied by more than one person.  Int. No. 256 would also prohibit smoking in all vehicles owned by New York City.

Guidelines for Written Smoking Policies and Procedures for Resolution of Adverse Personnel Actions

Section 17-504(e) of the Act requires that, by November 1, 1995, every employer subject to the provisions of the Act with respect to places of employment must implement, make known, maintain and update a written smoking policy.  Furthermore, the Act prohibits employers from taking any retaliatory adverse personnel action
 against any employee or applicant for employment on the basis of the employee’s exercise, or attempt to exercise, his or her rights under the Act (i.e., to work in a smoke free environment). The Act requires employers subject to the provisions of the Act with respect to places of employment to establish a procedure to provide for the adequate redress of any adverse personnel action taken against an employee in retaliation for that employee's attempt to exercise his or her rights under the Act with respect to his or her place of employment. 

Int. No. 256 would continue to require employers subject to the provisions of the Act with respect to places of employment to maintain a written smoking policy and a procedure for resolving adverse personnel actions relating to an employee’s attempt to exercise his or her rights under the Act. However, Int. No. 256 would eliminate language in the current Act which requires that the complaint resolution procedure accord priority to the health concerns of the employee desiring a smoke-free area, since all areas in places of employment would be smoke-free under Int. No. 256. Furthermore, Int. No. 256 would eliminate language in the current Act regarding retaliatory adverse personnel actions which grants employees the right to refuse to enter a separate smoking room while anyone is smoking in that room, since under Int. No. 256, all areas in places of employment would be smoke-free. 
AREAS WHERE SMOKING IS NOT REGULATED BY THIS ACT

Under section 17-505 of the Act, the following locations are exempted from smoke-free regulation:

· Bars, including any bar located in a hotel or motel;

· Private residences;

· Hotel and motel rooms available for occupancy by guests;

· Hotel and motel lobbies; 

· Tobacco businesses (e.g., corporate headquarters of a tobacco company);

· Private automobiles;

· Retail tobacco stores;

· Enclosed areas or rooms in restaurants, catering halls, convention halls, hotel and motel conference rooms, and similar facilities during the time these enclosed areas or rooms are being used exclusively for private functions;

· Restaurants with an indoor seating capacity of thirty-five patrons or less:

· Billiard parlors;
· Public areas where bingo is held;
 and 
· Limousines under private hire.
Int. No. 256 would eliminate the current exemptions for the following areas:

· Bars, including any bar located in a hotel or motel;

· Hotel and motel lobbies; 

· Tobacco businesses (e.g., corporate headquarters of a tobacco company);

· Enclosed areas or rooms in restaurants, catering halls, convention halls, hotel and motel conference rooms, and similar facilities during the time these enclosed areas or rooms are being used exclusively for private functions;

· Restaurants with an indoor seating capacity of thirty-five patrons or less; 

· Billiard parlors; and
· Public areas where bingo is held.
Therefore, under Int. No. 256, the following areas are the sole areas that would not be regulated by the Act:

· Private residences;

· Hotel and motel rooms available for occupancy by guests;

· Private automobiles;

· Retail tobacco stores; and 

· Limousines under private hire.

POSTING OF SIGNS; PROHIBITION OF ASHTRAYS

Section 17-506 of the Act currently requires “no smoking” signs to be posted in areas where smoking is prohibited under the Act. 

Under Int. No. 256, the posting of such signs would continue to be required. Int. No. 256 would impose a further requirement that information indicating that smoking is not allowed within the premises be included in the information the Act currently requires movie theaters to exhibit.

Section 17-506(d) of the Act currently prohibits ashtrays from being placed in areas that are regulated by the Act, except ashtrays that are being offered for sale or placed immediately adjacent to hotel and motel elevators and to public entrances to hotels and motels. 

Int. No. 256, would preserve the current Act’s regulations regarding ashtrays. However, Int. No. 256 would prohibit ashtrays from being placed immediately adjacent to hotel and motel elevators. 

VIOLATIONS AND PENALTIES

Currently, section 17-508(a) of the Act makes it unlawful for any person who owns, operates, manages or controls the use of a premises in which smoking is prohibited or regulated by the Act to: 

(a) Provide a room designated for smoking which fails to comply with the Act; 

(b) Fail to post “no smoking” signage as required by the Act; 

(c) Fail to remove ashtrays as required by the Act; 

(d) Fail to make a good faith effort to comply with portions of the Act that require a person who owns, operates, manages or controls a premises regulated under the Act to inform individuals smoking in restricted areas that they are violating the Act.

Since rooms designated for smoking would under no circumstances be allowed under Int. No. 256, paragraph a of section 17-508 would be amended to create a violation for providing a room designated for smoking. Furthermore, Int. No. 256 would repeal provisions in the current Act that relate to violations of the Act in restaurants, since under Int. No. 256, smoking would be prohibited in all restaurants, restaurant bars and bars. 

Section 17-508(e) of the Act contains the current civil penalty fine structure for violations the Act
:

· First violation: $100 – $200;

· Second violation during a twelve-month period following the first violation: $200 – $400;

· Third and all subsequent violations during a twelve-month period following the first violation: $500 – $1000.

Under Int. No. 256, the fine structure for violations of the Act would be increased as follows:

· First violation: $200 – $400;

· Second violation during a twelve-month period following the first violation: $500 – $1000;

· Third and all subsequent violations during a twelve-month period following the first violation: $1000 – $2000.

MISCELLANEOUS PROVISONS 

Section 17-509 of the Act currently allows the Commissioner of DOHMH to grant a waiver to the smoking regulations to an applicant who establishes that compliance with the Act would cause such applicant to suffer undue financial hardship, or that other factors exist that would render compliance with the Act unreasonable. Int. No. 256 would eliminate this waiver provision. 

Section 17-513.1 of the Act sets forth dates by which the construction of a separate smoking room must be completed to comply with the Act. Int. No. 256 would eliminate this provision.
Int. No. 256 would add a section to the Act that would set forth that the Act shall not be interpreted or construed to permit smoking where it is prohibited or otherwise restricted by other applicable laws, rules or regulations.

Int. No. 256 would amend the Fire Prevention Code
 to conform with changes made to Act if Int. No. 256 was enacted. For example, Int. No. 256 would delete provisions in the Fire Prevention Code which currently allow smoking in lobbies, loges, mezzanines, balconies and designated smoking rooms in theatres, since the Act as amended would no longer allow smoking in theaters. Similarly, Int. No. 256 would delete provisions in the Fire Prevention Code which allow for designated smoking rooms in retail stores, since the Act would no longer allow smoking in retail stores.
 

Section 19 of Int. No. 256 would provide that employers regulated by the Act would be allowed 90 days following the effective date of the proposed local law to change their written smoking policies to reflect the changes in the Act effected by Int. No. 256. This section would take effect immediately. 

Int. No. 256 would provide that nothing in the local law that would amend the Act should be construed to impair, diminish or otherwise affect any collectively bargained procedure or remedy available to an employee, existing prior to the effective date of this local law, with respect to disputes arising under the employer’s smoking policy or with respect to the establishment of a procedure for redress of any adverse personnel action taken against an employee in retaliation for that employee’s attempt to exercise his or her rights under the Act.

If enacted, Int. No. 256 would take effect 90 days after it is enacted. 

�








� See infra p. 4.


� The Act defines an “enclosed room” as “a room which is completely enclosed on all sides by solid floor-to-ceiling walls, windows or solid floor-to-ceiling partitions, and which complies with all applicable fire code requirements. Any such windows in such room shall remain closed unless open to the exterior and one or more doors, provided however, that such doors shall remain closed except to the extent necessary to permit ingress and egress to such room.” NYC Admin. Code §17-502(j).


� The Act defines a "separate smoking room" as “an enclosed room in which smoking is permitted. Such room shall (i) be clearly designated, (ii) comply with all applicable fire code requirements and (iii) have a separate ventilation system whereby the air from such enclosed room is immediately exhausted to an outdoor area (exclusive of any seating area) by an exhaust fan rather than being recirculated inside, and is negatively pressurized to prevent back streaming of second-hand smoke into smoke-free areas. Such room may contain furniture and telephone equipment. Such room shall not contain the sole means of ingress and egress to restrooms or any other smoke-free area.” NYC Admin. Code §17-502(w).





� Under the Act, a "bar" is defined as “an enclosed room or a business establishment open to the public which is devoted to the selling and serving of alcoholic beverages for consumption by patrons on the premises and in which the serving of food, if served at all, is only incidental to the sale or consumption of such beverages. For the purposes of this chapter, the term "bar": (i) shall not include a restaurant bar; (ii) shall include any area located in a hotel or motel (other than a restaurant bar) which is devoted to the selling and serving of alcoholic beverages for consumption by patrons on the premises and in which the serving of food, if at all, is only incidental to the sale or consumption of alcoholic beverages; and (iii) shall include a cabaret as defined in section 20-359 of the code which is required to be licensed by the department of consumer affairs pursuant to section 20-360 of the code and in which the serving of food, if at all, is only incidental to the sale or consumption of alcoholic beverages. For the purposes of this subdivision, (i) service of food shall be considered incidental to the sale or consumption of alcoholic beverages if the food service generates less than forty percent of total annual gross sales and (ii) any enclosed room or business establishment open to the public which is devoted to the selling and serving of alcoholic beverages for consumption by patrons on the premises that generates forty percent or more of total annual gross sales from the sale of food for on-premises consumption shall be a restaurant.” New York City Ad. Code §17-502(b).





� The current act defines a "restaurant bar" as a “contiguous area (i) in a restaurant, (ii) containing a counter and (iii) which is primarily devoted to the selling and serving of alcohol beverages for consumption by patrons on the premises and in which the serving of food, if served at all, is only incidental to the sale or consumption of alcoholic beverages in such restaurant bar.” New York City Ad. Code §17-502(s).





� Smoking restrictions apply only to those areas of private residences where child day care centers are operated, and only during hours of operation or when employees are working. NYC Ad. Code §17-503(2).


� The Act describes adverse personnel action to include, but not be limited to, dismissal, demotion, suspension, disciplinary action, negative performance evaluation, any action resulting in loss of staff, compensation or other benefit, failure to hire, failure to appoint, failure to promote, or transfer or assignment or failure to transfer or assign against the wishes of the affected employee. NYC Ad. Code §17-504(d).


� Paragraph b of §17-505 contains an exception for areas of private residences where a child day care center of health care facility is operating during the times of operation, or when employees are working, and provides that common areas of a multiple dwelling containing 10 or more dwelling units is subject to smoking restrictions.


� Paragraph k of §17-505 provides that this exception does not apply to bingo games held in child day care centers and public and private pre-primary, primary and secondary schools.


� Under the Act, movie theatres showing motion pictures to the public are required to show information indicating where smoking is prohibited on the premises on the movie screen for at least five seconds prior to the showing of each feature.  New York City Ad. Code §17-506(b).





� These violations do not apply to individuals smoking in areas where smoking is prohibited by the Act; those fines of $100 for each violation would not be amended by Int. No. 256. 


� Title 27, Chapter 4, New York City Ad. Code.


� However, a provision would be added to the current Fire Prevention Code to clarify that smoking continues to be permitted in retail tobacco stores as defined by the Act. 
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