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TITLE:
Resolution urging the New York State Board of Elections to promptly certify Precinct Based Optical Scan voting systems that are compliant with the New York State Board of Elections voting system standards for procurement by the county Boards of Elections and urging the Board of Elections in the City of New York to select a Precinct Based Optical Scan system that is compliant with the New York State Board of Elections voting system standards as the new voting technology for the City of New York.

1. INTRODUCTION

On Wednesday, March 14, 2007, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will consider Proposed Res. No. 131-A.  Proposed Res. No. 131-A urges the New York State Board of Elections (“State Board”) to promptly certify Precinct Based Optical Scan (“PBOS”) voting systems that are compliant with the New York State Board of Elections voting system standards for procurement by the county Boards of Elections.  Once the State Board certifies a compliant PBOS system the resolution further urges the Board of Elections in the City of New York (“City Board”) to select a PBOS system as the new voting technology for New York City.  

The Committee held hearings on a previous version of this resolution on April 24, 2006 and January 29, 2007.

2. HAVA BACKGROUND

In 2002, Congress passed HAVA to improve the administration of elections in the United States.  This legislation, which requires states to replace all punch card and lever voting machines,
 has many components, such as creating a statewide computerized, interactive voter registration list,
 and providing accessible voting machines.
   In particular, the provisions involving the choice of machines used to record the vote are fundamental not only to HAVA compliance, but also to the value of expenditures made, and ultimately to the integrity of elections. 

All participating states were required to comply with HAVA by the general election for federal office held in November 2004.
  However, if like New York, a one-time waiver was applied for and obtained from the federal government, compliance with HAVA was extended until the first election for federal office held after January 1, 2006, 
 which was the September 2006 primary election.  

In 2005, the New York State Legislature passed the Election Reform and Modernization Act (ERMA), which authorized the local Boards of Elections to make the final decision about which systems to select to replace the current lever machines in their respective counties.
  The State has mandated that local Boards of Elections may chose between two major modern voting systems:  DRE w/ VVPAT and the PBOS.
  Before this can be done, however, the State must certify the specific DRE w/ VVPAT and PBOS machines from which the local Boards can chose.

To date, however, New York is not fully HAVA compliant.
  In fact, in February of 2006, the Department of Justice sued New York State over its failure to replace the machines or to comply with other HAVA guidelines.
 On June 2, 2006, as part of the settlement of the HAVA lawsuit, the Court issued its remedial order accepting the State BOE’s remedial plan for partial HAVA compliance for the upcoming 2006 election cycle, and setting forth future deadlines for full HAVA compliance by 2007.
  As part of this remedial plan for the 2006 election cycle, the City BOE implemented the BMD
 as the voting system for people with disabilities.
  Specifically, for the Primary and General Elections the City BOE made BMDs available at one site in each of the five boroughs.
 There were 5 BMDs each in Manhattan, Brooklyn and Queens, 4 BMDs in the Bronx, and 3 BMDs in Staten Island, for a total of 22 BMDs.
 It should be noted that the BMDs 

are not actual voting machines; they cannot record votes, but merely generate a printed ballot on a sheet of white paper. The voter, with help from a poll worker if necessary, would then place the ballot in an envelope. The ballot would then be counted by hand, along with other paper ballots, including absentee ballots, on Election Day or shortly after.


In order to become fully compliant with HAVA and ERMA, the State Board must certify permanent voting system(s) for procurement by the local Boards in 2007.
  However, due to alleged inadequacies with one of the State Board’s consultants, Ciber Inc., the State Board is not expected to certify new voting systems until May 7, 2007.
   This delay calls into question whether New York will be fully HAVA compliant in 2007.

3. PPROPOSED RES. NO. 131-A

Proposed Resolution Number 131-A outlines the alleged advantages of selecting a PBOS voting system over a DRE w/ VVPAT voting system.  In particular, Proposed Resolution Number 131-A argues that the PBOS system is more reliable because it:  (i) uses paper ballots cast manually and directly by the voter, which permits easier verification, simpler audits and faster recounts, issues that often come up in New York;
 (ii) is easily outfitted for use by people with disabilities;
 (iii) is less prone to fraud; and (iv) is less expensive than DREs w/ VVPAT. 
 Due to the alleged advantages, the resolution urges the State Board to promptly certify PBOS voting systems that are compliant with the State Board’s voting systems standards and further urges the City Board to select a compliant PBOS as the voting technology for New York City.


Proposed Res. No. 131-A

..Title

Resolution urging the New York State Board of Elections to promptly certify Precinct Based Optical Scan voting systems that are compliant with the New York State Board of Elections voting system standards for procurement by the county Boards of Elections and urging the Board of Elections in the City of New York to select a Precinct Based Optical Scan system that is compliant with the New York State Board of Elections voting system standards as the new voting technology for the City of New York.

..Body

By Council Members Barron, Arroyo, Baez, Foster, Sanders Jr., Stewart, Jackson, Martinez, Gonzalez, Palma, Katz, Vallone Jr., Comrie, James, Mendez, Nelson, Mark-Viverito, Avella, Vacca, Seabrook, Dickens, Addabbo Jr., Koppell, Liu, Monserrate, Lappin, Garodnick, McMahon, Gennaro, Gioia, Sears, Brewer, de Blasio, Weprin, Gerson, Mealy, Vann, White Jr., Dilan, Oddo, Gentile, Reyna, Gallagher and The Public Advocate (Ms. Gotbaum)

Whereas, Honest, observable, and easily-verified public elections constitute the foundation of representative democracy; and 

Whereas, Public confidence in the outcome of elections depends on voting technology that is easy to use and enables citizens to observe, understand, and attest to the reliable and secure handling of votes; and 

Whereas, The federal Help America Vote Act of 2002 (HAVA) was intended to address concerns with the manner in which elections were conducted following the Presidential Election of 2000; and 

Whereas, HAVA requires states to undertake various measures to modernize elections and increase voter participation; and

Whereas, In 2005, the New York State Legislature enacted the Election Reform and Modernization Act (ERMA) in order to comply with HAVA; and 

Whereas, ERMA requires county boards of election to select new voting technology to replace the mechanical lever machines, which are currently used throughout the state; and 

Whereas, Under ERMA, county boards of election may select either a Precinct Based Optical Scan (PBOS) voting system or a Direct Recording Electronic (DRE) voting system; and

Whereas, Further, under ERMA, the New York State Board of Elections is responsible for certifying that voting systems are compliant with its standards and can be procured for use by the county boards of election; and 
Whereas, ERMA requires that New York be fully HAVA compliant by 2007; and

Whereas, To date, the New York State Board of Elections has not certified that any of the voting systems under consideration is compliant with the State Board of Elections’ voting system standards, and therefore can be procured for use by county boards of election; and

Whereas, Given the approaching deadline for full HAVA compliance, the Board of Elections in the City of New York must continue to work diligently to be prepared to select and procure a permanent voting system as soon as a voting system(s) is certified by the State Board of Elections, and begin planning immediately to make a transition to the use of a such system; and

Whereas, Voter and public confidence would be strengthened by the use of a PBOS system, which is easier to use because the ballot is marked directly by the voter, whether manually by pencil or pen, or by the use of an accessible ballot marking device; and

Whereas, The additional advantages to a PBOS system are that when it is used in conjunction with an accessible ballot-marking device  it can be used by voters with disabilities, voters for whom English is not their primary language, and  any other voters who prefer the technology; and
Whereas, A PBOS system would enable the Board of Elections in the City of New York to avoid many issues related to the prevention, detection and correction of errors and tampering because the paper ballots can be securely stored and handled and would enable election observers and the public to meaningfully witness election procedures and vote-counting; and 

Whereas, A PBOS system would also facilitate easy and observable recounts; and

Whereas, Optical scanners and ballot markers in the polling site would make it easier to detect errors in ballot-marking such as overvotes and undervotes, and enable voters to correct such errors before their ballot is cast; and

Whereas, Optical scanner systems have proven their reliability by being successfully used in elections nationwide for over thirty years, and are currently used by approximately forty-nine percent of American voters in fifty-six percent of counties nationwide; and

Whereas, Optical scanner systems have been successfully programmed, operated, and maintained by public employees in New York State in agencies such as the Division of the Lottery, the New York State Education Department and the Department of Motor Vehicles, as well as by our county boards of election in all boroughs of the City of New York for use in counting absentee ballots; and

Whereas, To the highest extent possible, public employees should perform all work related to the conduct of elections; and 

Whereas, PBOS systems can easily be programmed by bipartisan, technical staff at the Board of Elections in the City of New York without the need for ongoing involvement of vendors; and

Whereas, The alternative type of voting system, the DRE, does not lend itself to complete public control as vendors typically retain an interest in the hardware, software, or source-code of such technologies and are largely responsible for the maintenance of and training with respect to their systems; and   

Whereas, PBOS systems will be significantly less expensive than DRE systems; and 

Whereas, The difference in cost between the PBOS and DRE systems relates to: (1) how many units would be required and initial purchase costs; (2) the transition costs of altering storage facilities to accommodate the system; (3) revision of training materials and procedures for training of voters and poll-workers; (4) continuing costs of storage, transportation, and logic and accuracy testing; (5) dealing with the types of lawsuits that electronic voting has engendered in other jurisdictions; and (6) costs associated with replacing parts of the system ; and 

Whereas, PBOS systems are less delicate than electronic voting equipment and therefore have a longer lifespan; and

Whereas, PBOS systems can provide the advantages of quick election day results and accessibility without the risks associated with electronic voting; and

Whereas, Voter and public confidence would be lowered by the use of electronic ballots, which are recorded in a way that no voter or observer can actually witness; and 

Whereas, DRE voting systems can make errors and tampering difficult to prevent, detect, or correct; and

Whereas, Computer security with DRE systems is notoriously difficult to achieve; and

Whereas, Other jurisdictions have experienced severe problems with electronic voting systems, which have depressed voter confidence and prompted lawsuits by candidates and voters as a result of the many irregularities experienced with such systems; and

Whereas, Further, jurisdictions such as New Mexico that initially purchased electronic voting systems have switched their voting system to a PBOS system; now, therefore, be it 

Resolved, That the Council of the City of New York urges the New York State Board of Elections to promptly certify Precinct Based Optical Scan voting systems that are compliant with the New York State Board of Elections voting system standards for procurement by the county Boards of Elections and urges the Board of Elections in the City of New York to select a Precinct Based Optical Scan system that is compliant with the New York State Board of Elections voting systems standards as the new voting technology for the City of New York.

DJ

Res. 1301/2005

March 12, 2007

� Help America Vote Act, 42 USC §15301–15545 (2002).


� 42 USC 15483(a)(1)(A) (2002).


� 42 USC §15545


� 42 USC §15302(a)(3)(A).  Note that if a state could prove that their current ballot technology met the requirements of HAVA then participation in the system was not required.


� Id. at §15302(a)(3)(B).


� Election Reform and Modernization Act of 2005, Chapter 181, Laws of New York (codified as amended in scattered sections of  N.Y. Elec. Law).


� Id.


� Id.


� Michael Cooper, Ú.S. Warns Albany of Suit Over Slow Vote Modernization, NY Times, Jan. 12, 2006 (article included letter from the Department of Justice stating that it is clear that New York is not close to approaching full HAVA compliance and, in our view, is further behind in that regard than any other state in the country).  Note: it is unclear whether the State will lose any of the Federal funding as a result of noncompliance.


� Michael Cooper, Albany Faces Dual Signals on Elections, NY Times, Mar. 9, 2006.


� See, U.S. v. New York State Board of Elections, Civil Action No. 06-CV-0263 (GLS) (N.D.N.Y. 2006).


� Sewell Chan, Chance to Mark the Ballot by Puffing through a Straw, NY Times, June 21, 2006 (article describing the specifications of the Avante Vote-Trakker Auto Ballot marking device, which includes puff and sip capabilities, pumping a foot pedal, touching a computer screen or pressing flat plastic shapes affixed to the four corners of a specially configured keyboard).


� Id.


� Id.


� Id.


� Id.


� See, supra footnotes 1-8 and supporting text. 


� Deadline for New Voting Machines Pushed Again, STAR GAZETTE, January 24, 2007.


� Id.


� Tinsley and Spangler, supra note 27.


� Id.


� Thomas W. Swidarski, Letter to the Editor, NY Times, Mar. 10, 2005.
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