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I.
Introduction


On June 21, 2017, the Committee on Land Use will hold a hearing on Proposed Introduction Number 1219-A, a Local Law to amend the Administrative Code of the City of New York in relation to reporting and publication of information about privately owned public spaces.

The Committee held a hearing on Introduction Number 1219 on June 29, 2016.  Representatives of the Department of City Planning (DCP), the Department of Buildings (DOB), elected officials, and various advocacy groups attended.  The bill was subsequently amended.

II.
Background:  Introduction No. 1219 


A privately owned public space (POPS) is a public space located on private property.
  Since 1961, the Zoning Resolution (ZR) has provided private developers floor area bonuses in exchange for providing public space as part of their developments.
  Developers have constructed more than 500 POPS, establishing 80 acres of public space in exchange for 16 million square feet of additional private floor area (the equivalent of roughly six Empire State Buildings) in approximately 300 buildings.
 

Privatization of POPS is a chronic problem.
  Privatization occurs by various methods.  Privatization can occur when a building owner allows building occupants such as retail tenants to use the space.
  According to a 2015 New York Times report, in the public atrium at Trump Tower, a POPS established in exchange for the right to construct 20 extra floors on the tower, in a place where Trump Tower is required to provide seating for the public, Trump Enterprises installed a pair of kiosks for the sale of Trump merchandise.
  Physical denial of access is another form of privatization, which occurs when building owners install gates, bars, barriers, or seating deterrents.  These physical obstacles either preclude use by the public completely, or shorten the amount of time during which the public can gain access.
 In 2016, Crain’s New York Business reported that on four different occasions Trump Tower employees denied one of its reporters access to the public garden.
  Another way in which POPS are privatized are by owners’ removal of required amenities such as seating, or the failure by the owner to maintain the required amenities, allowing them to fall into disrepair.
  Owners leave POPS in such an unappealing or dangerous condition that the public is effectively excluded from the space.
  The public can also be deprived of its right to use a POPS when an owner closes it for an excessive amount of time to allow for construction of an adjacent building.
 

The ZR currently in effect requires developers of certain, usually newer POPS, to retain a qualified professional to inspect and report to DCP the compliance status of such POPS every three years.
  However, the City provides no information about which POPS are required to file compliance reports with DCP, nor how many POPS have actually filed them.
   However, there is no public record of any adjudications of zoning violations for failure to file such a report.
 

Introduction No. 1219 attempted address these problems.
  

Introduction No. 1219 defined a POPS as “a publicly accessible open area or an arcade as such terms are defined in article 1 chapter 2 of the zoning resolution in effect on the effective date of the local law that added this section and all other indoor and outdoor privately owned public spaces developed pursuant to the provisions of the zoning resolution now or heretofore in effect, except those provided pursuant to article 6 chapter 2 of the zoning resolution.”
  The bill would have required DCP to report the following information in connection with each POPS: whether the ZR requires filing of a compliance report, whether the owner filed the required report, and whether the filing indicated that the POPS was in compliance.
  DCP would also be required to create an online map displaying the location of every POPS. The bill would have required DCP to update the map at least twice per year.
   DOB would have been required to provide an annual report to the Council about the compliance status of every POPS including the number of complaints filed about each space, whether DOB had taken any enforcement actions, and whether DOB authorized any closure due to an unsafe condition or construction.
  

The Committee on Land Use held a hearing on Introduction No. 1219 on June 29, 2016.
  At that hearing, the DCP testified that not all POPS generate bonus floor area in as-of-right developments and that some POPS are required pursuant to a special permit or other approval obtained from the City.
  DCP went on to testify that POPS are “very valuable” to the public and that beyond providing light and air, they “provide open space for rest, respite and circulation.”
  However, according to DCP, “the vast majority” of POPS are not required to submit the compliance certifications that would be the subject of the report required by Introduction No. 1219.  Responding to the bill’s requirement that DCP maintain an interactive map with the locations of all POPS in the City, DCP testified that information about all the POPS in the City could already be obtained from a website operated by Advocates for Privately Owned Public Spaces (APOPS) and that DCP would be willing to work with APOPS to maintain the accuracy of its data.

DOB also testified at the hearing.  According to DOB, its enforcement of POPS regulations is entirely complaint driven.
  DOB testified it receives a “small number of complaints” through 311 and referrals from DCP “on occasion.”
  DOB further testified that the information about complaints that the bill would require the agency to report is already on the agency’s website.

In addition to the Administration, the Committee heard testimony from Professor Jerold Kayden, a recognized expert on POPS, a co-founder of APOPS, and the co-author of Privately Owned Public Space, a history and catalog of POPS created through the year 2000.
 According to Professor Kayden, the amount of private space that developers have been able to build because of the inclusion of a POPS in their property is worth in excess of $1 billion.
  Professor Kayden testified that nobody knows how many POPS are out of compliance with applicable regulations.
  According to Professor Kayden, less than 10 percent of POPS are obliged to file periodic self-certifications of compliance.
  The last time there was a complete survey of all POPS was in 1998 and 1999.
  At that time, roughly 50 percent of all buildings that had a POPS were out of compliance with applicable legal requirements.
  He testified that in order to make complaint-based enforcement more effective, the public needs better information about POPS.
  He advocated for 1) continued maintenance of the APOPS website;
 2) signage on all POPS explaining the rights of the public;
 and 3) a proactive inspection regime.

III.
Analysis of Legislation

Subsequent to the June 29, 2016 hearing of the Committee on Land Use, the legislation was amended as Proposed Introduction 1219-A.

A.
Significant Amendments

Proposed Introduction No. 1219-A would establish a definition of POPS that includes the various privately owned indoor and outdoor spaces required to be open to the public pursuant to the ZR now or previously in effect, all POPS tracked by DCP in the POPS data set in the open data portal (which includes POPS established pursuant to the ZR and various approvals), and POPS established pursuant to various types of actions taken by DCP, the Board of Standards and Appeals, the Council, and the Board of Estimate.  The definition would exclude waterfront public access areas as defined in Article 6 Chapter 2 of the ZR.


Proposed Introduction No. 1219-A would amend Introduction No. 1219’s requirement that DCP provide a report on those POPS required to provide periodic self-certification reports.  The amended reporting requirements would include information about every POPS, a citation to the relevant provision of the ZR or approval pursuant to which each POPS was established, and the operational requirements of each POPS including the hours of operation and required amenities.  Further, Proposed Introduction No. 1219-A would require DCP to post the reports on the website where it posts the interactive POPS map.

Proposed Introduction No. 1219-A would amend Introduction No. 1219’s requirement that DCP maintain an interactive map of all POPS in the City by requiring that such map include the following information about each POPS:  the type of POPS; the address; and the operational requirements.  Additionally, the bill would require a mechanism for registering complaints about POPS.  For a POPS established on or after October 1, 2017, Proposed Introduction No. 1219-A would require that the interactive map include a site map showing the contours of such POPS, and.  Further, Proposed Introduction No. 1219-A would allow DCP to enter into a contract with a not-for-profit corporation to provide such interactive map.


Proposed Introduction No. 1219-A would add a requirement that notwithstanding the requirements of the ZR, each owner of a POPS shall be required to post signage stating that the space is open to the public and that complaints can be registered with 311.  Such signs would also be required to provide information about the hours of operation and the name of the person charged by the owner with overseeing the space.  Additionally, for POPS established on or after October 1, 2017, Proposed Introduction No. 1219-A would require that such sign include a site map of the contours of the space.


Proposed Introduction No. 1219-A would add a provision authorizing the Mayor or the Mayor’s designee to designate an agency to enforce applicable laws regulating POPS.
  Proposed Int. No. 1219-A would require such agency to inspect each POPS no later than June 30, 2019 and at least once every three years thereafter.

B.
Technical Corrections


The following technical corrections were made to Proposed Introduction No. 1219-A:

1. In new section 25-114(a)(3)(i), the word “or” before the word “certification” was deleted.

2. In subdivision d of new section 25-114, the word “to” was inserted between the words “pursuant” and “subdivision.”   

C.
Proposed Int. No. 1219-A


Bill section one would add a new section 25-114 to chapter 1 of title 25 of the Administrative Code.  


Subdivision a of new section 25-114 would provide a definition for the term “privately owned public space.”  The term “privately owned public space” (“POPS”) would mean:

1. A plaza, residential plaza, urban plaza, public plaza, elevated plaza, arcade, through block arcade, through block galleria, through block connection, open air concourse, covered pedestrian space, or sidewalk widening provided for in  the Zoning Resolution now or previously in effect;

2. Such other privately owned outdoor or indoor space required to be open to the public and for which the Department of City Planning (“DCP”) maintains a record in the City’s open data portal pursuant to section 23-502 of the Administrative Code; and

3. Such other privately owned outdoor or indoor spaces required to be open to the public pursuant to any of the following discretionary actions occurring on or after January 1, 2001:

a. A decision, authorization, certification, or special permit issued by the City Planning Commission (“CPC”);

b. A variance of the Zoning Resolution or special permit issued by the Board of Standards and Appeals (“BSA”); or

c. Action taken by the Council or the Board of Estimate pursuant to section 197-d of the New York City Charter or predecessor section.

Subdivision a would further provide that such term does not include any waterfront public access areas regulated pursuant to Article 6 Chapter 2 of the Zoning Resolution.  With respect to item 3, the requirements of subdivisions c and f of section 25-114 would not apply until after the first report required pursuant to subdivision b of such section.


Subdivision b of section 25-114 would provide that on July 1, 2019, and annually thereafter, DCP shall provide to the Mayor and the Speaker of the Council a report that shall contain, at minimum, the following information about each POPS in existence on the date of such report:

1. The address;

2. The type of POPS;

3. If the POPS was established pursuant to a provision of the Zoning Resolution now or previously in effect, a citation to such provision;

4. If the POPS was established pursuant to a decision, authorization, or certification issued by the CPC, the chair of the CPC or the board of standards and appeals, the application number of such decision, authorization, or certification;

5. The operational requirements for such POPS, including the hours of access and all required amenities; and

6. If such POPS is required by applicable law to file a periodic compliance report with DCP, whether such report was filed as required and the compliance status indicated by such report.

Subdivision c of section 25-114 would require DCP to make available on the department’s website the following information and functionality in relation to POPS:

1. All reports prepared pursuant to subdivision be of section 25-114;

2. An interactive map displaying the location, address, type, and operational requirements of each POPS;

3. For any POPS established on or after October 1, 2017, a site map of the contours such POPS relative to the other structures on the zoning lot and the adjacent streets or public ways;

4. A mechanism for electronically filing complaints about POPS with the Department of Buildings (“DOB”) and the agency designated pursuant to subdivision f; and

5. Such other information as DCP deems appropriate.

Subdivision d of section 25-114 would provide that DCP shall be authorized to enter into a contract with one or more organizations incorporated under the not-for-profit corporation law for the performance of some or all of the duties to be performed pursuant to subdivision c.

Subdivision e of section 25-114 would provide that regardless of the requirements of the Zoning Resolution, the owner of each POPS shall post in such POPS a sign, of such size, design and content and in such location as may be specified by rule of the Department of City Planning, stating the name and contact information of the person charged by such owner with oversight of complaints about such POPS.   In addition to any other information as may be required by DCP, such signage shall include a statement that such POPS is open to the public, the hours it is open, the primary amenities it is required to provide, and a statement that complaints can be registered by calling 311.  Subdivision e would further provide in relation to any POPS established on or after October 1, 2017, such sign shall also include a site map, as approved by DCP, displaying the contours of such POPS relative to the other structure on the zoning lot and the adjacent streets or public ways.

Subdivision f of section 25-114 would provide that the Mayor or the Mayor’s designee shall designate an agency to enforce provisions of the zoning resolution and applicable laws regulating POPS.  

Paragraph 1 of such subdivision f would provide that such agency shall inspect each POPS no later than June 30, 2019 and at least every three years thereafter to ensure that such space is in compliance with applicable law and shall issues notices of violation returnable to the Office of Administrative Trials and Hearings (“OATH”).

Paragraph 2 of such subdivision f would provide that on December 31 of each year, the commissioner of such agency shall report to the Mayor and the Speaker of the Council the following information in connection with each POPS: a list of the complaints received, the enforcement actions taken, whether DOB authorized closure of such POPS and if so, the duration of and reason for each such closure.  Enforcement actions would include, but not be limited to inspections, issuances of notices of violations, decisions of administrative tribunals within OATH and the imposition of penalties.

Bill section 3 would provide that this local law takes effect 90 days after it becomes law

Proposed Int. No. 1219-A
By Council Members Greenfield, Kallos, Richards, Chin, Lancman, Rosenthal, and Garodnick
A Local Law

To amend the administrative code of the city of New York, in relation to reporting and publication of information about privately owned public spaces
Be it enacted by the Council as follows:
Section 1. Chapter 1 of title 25 of the administrative code of the city of New York is

amended by adding a new section 25-114, to read as follows:


§ 25-114 Privately owned public spaces. a. For the purposes of this section:


Privately owned public space. The term “privately owned public space” means (1) a plaza, residential plaza, urban plaza, public plaza, elevated plaza, arcade, through block arcade, through block galleria, through block connection, open air concourse, covered pedestrian space, or sidewalk widening provided for in the zoning resolution now or previously in effect; (2) such other privately owned outdoor or indoor space required to be open to the public and for which the department of city planning maintains a record in the privately owned public space data set accessible through the open data web portal that is linked to nyc.gov or successor website pursuant to section 23-502; and (3) such other privately owned outdoor or indoor spaces required to be open to the public pursuant to any of the following discretionary actions occurring on or after January 1, 2001:  (i) a decision, authorization, certification, or special permit issued by the city planning commission; (ii) a certification issued by the chair of the city planning commission; (iii) a variance of the zoning resolution or special permit issued by the board of standards and appeals; or (iv) action taken by the council or the board of estimate pursuant to section 197-d of the charter or predecessor section. Such term does not include any waterfront public access areas regulated pursuant to article 6 chapter 2 of the zoning resolution. With respect to item (3) of this definition, the requirements of subdivisions c and f of this section shall not apply until after the date of the first report required pursuant to subdivision b of this section.

b. On July 1, 2019 and annually thereafter, the department of city planning shall provide to the mayor and the speaker of the council a report that shall, at minimum, contain the following information about each privately owned public space in existence on the date of such report:

1. The address;

2. The type of privately owned public space;

3. If the privately owned public space was established pursuant to a provision of the zoning resolution now or previously in effect, a citation to such provision;


4. If the privately owned public space was established pursuant to a decision, authorization, or certification issued by the city planning commission, the chair of the city planning commission or the board of standards and appeals, the application number of such decision, authorization, or certification;

5. The operational requirements for such privately owned public space including the hours of access and all required amenities for such privately owned public space; and


6. If such privately owned public space is required by applicable law to file a periodic compliance report with the department:

(a) Whether such report was filed as required; and 

(b) The compliance status indicated by such report.  


c. The department shall make available to the public on the department’s website the following information and functionality in relation to privately owned public spaces:  


1. All reports prepared pursuant to subdivision b of this section; 


2. An interactive map displaying the location of each privately owned public space, the information about each privately owned public space specified in paragraphs 1, 2 and 5 of subdivision b of this section; 

3.  For all privately owned public spaces established on after October 1, 2017,  a site map of the contours of the privately owned public space relative to the other structures on the zoning lot and the adjacent streets or public ways;


4. A mechanism for electronically filing complaints about privately owned public spaces with the department of buildings and the agency designated pursuant to subdivision f of this section; and


5. Such other information as the department deems appropriate.

d. The department shall be authorized to enter into a contract with one or more organizations incorporated under the not-for-profit corporation law for the performance of some or all of the duties to be performed pursuant to subdivision c of this section.

e. Regardless of the requirements of the zoning resolution, the owner of each privately owned public space shall post in such privately owned public space a sign, of such size, design and content and in such location as may be specified by rule of the department of city planning, stating the name and contact information of the person charged by such owner with oversight of complaints about such privately owned public space. In addition to any other information as may be required by the department of city planning, such signage shall include a statement that such privately owned public space is open to the public, the hours it is open, the primary amenities it is required to provide, and a statement that complaints can be registered by calling 311. In relation to any privately owned public spaces established on after October 1, 2017, such sign shall also include a site map, as approved by the department, displaying the contours of such privately owned public space relative to the other structures on the zoning lot and the adjacent streets or public ways. 
f. The mayor or the mayor’s designee shall designate an agency to enforce provisions of the zoning resolution and applicable laws regulating privately owned public spaces.  
1. Such agency shall inspect each privately owned public space no later than June 30, 2019 and at least once every three years thereafter to ensure that such space is in compliance with applicable law and shall issue notices of violation returnable to the office of administrative trials and hearings.
2. On December 31 of each year, the commissioner of such agency shall report to the mayor and the speaker of the council the following information in connection with each privately owned public space: a list of the complaints received, the enforcement actions taken, whether the department of buildings authorized closure of such privately owned public space and if so, the duration of and reason for each such closure.  Enforcement actions include but are not limited to inspections, issuance of notices of violations, decisions of administrative tribunals within the office of administrative trials and hearings and the imposition of penalties.

 
§ 3.  This local law takes effect 90 days after it becomes law.
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� Privately Owned Public Spaces: Hearing on Int. No. 1219 Before the New York City Council Comm. on Land Use (June 29, 2016) (testimony of Edith Hsu-Chen on behalf of DCP) (Tr. 16).


� Id. at 16-17.


� Id. at 20.


� Id. (testimony of Patrick Wehle on behalf of DOB) (Tr. 21).


� Id.


� Id. (statements of Chair Greenfield) (Tr. 9, 23); see Jerold Kayden et al., Privately Owned Public Space: The New York City Experience (2000).


� Privately Owned Public Spaces: Hearing on Int. No. 1219 Before the New York City Council Comm. on Land Use (June 29, 2016) (testimony of Prof. Jerold Kayden) (Tr. 26).


� Id. at 25.


� Id. at 34.
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� Id. at 31.


� Charter § 643 provides that DOB shall enforce the ZR.  Proposed Int. No. 1219-A would have no effect on that provision of the Charter. 
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