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PROPOSED

INT. NO.  190-A:
By The Speaker (Council Member Quinn) and Council Members Arroyo, Avella, Brewer, Dickens, Fidler, Garodnick, Gonzalez, James, Koppell, Lappin, Mark-Viverito, Martinez, Nelson, Palma, Weprin, White Jr., Liu, Vacca and The Public Advocate (Ms. Gotbaum) (in conjunction with the Mayor)

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the reporting of lobbyist activities and the enforcement of the lobbying law.

PROPOSED

INT. NO.  191-A:
By The Speaker (Council Member Quinn) and Council Members Arroyo, Avella, Brewer, Fidler, Garodnick, Gonzalez, James, Koppell, Lappin, Mark-Viverito, Martinez, Nelson, Palma, Weprin, White Jr., Liu, Vacca and The Public Advocate (Ms. Gotbaum) (in conjunction with the Mayor)

TITLE:
A Local Law to amend the administrative code of the city of New York and the New York city charter, in relation to gifts by lobbyists.  

PROPOSED

INT.NO. 192-A:
By The Speaker (Council Member Quinn) and Council Members Arroyo, Avella, Brewer, Fidler, Garodnick, Gonzalez, James, Koppell, Lappin, Mark-Viverito, Martinez, McMahon, Nelson, Palma, Weprin, White Jr., Liu, Vacca and The Public Advocate (Ms. Gotbaum) (in conjunction with the Mayor)

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to campaign contributions by lobbyists.  

I. Introduction
On April 24, 2006, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will vote on Proposed Int. Nos. 190-A, 191-A and 192-A.  Proposed Int. Nos. 190-A, 191-A and 192-A would make amendments to various sections of the New York city charter and the administrative code of the city of New York which would:  (1) create a mandatory electronic filing system for lobbyists; (2) require full lobbyist disclosure of all fundraising and consulting activities; (3) strengthen enforcement and penalties for violations of the lobbying law; (4) ban all gifts from lobbyists to city officials; and (5) prevent lobbyists’ contributions from being matched with public funds.  The Committee held a hearing on a prior version of these bills on April 4, 2006.   
II. Lobbying Reform Background

Lobbying scandals on the federal and state level, such as the Jack Abramoff lobbying scandal in 2005 (“Abramoff scandal”), have reduced the public’s trust in its elected officials.  The Abramoff scandal involved allegations that lobbyists illegally gave federal legislators gifts and made campaign donations in return for votes or support of legislation.
 While the legislators argued there was no undue influence as a result of these gifts, these accusations raised serious questions of impropriety. 

With the Abramoff scandal as a backdrop, City Council Speaker Christine Quinn and Mayor Michael Bloomberg introduced legislation to reform the city’s lobbying laws.  The proposed reforms seek to reduce the impact of lobbying culture and special interests in City Hall and strengthen the integrity, transparency and accessibility of city government for its constituents.

III. New York City Lobbying Laws

Under the current New York City lobbying laws, which are contained in subchapter 2 of chapter 2 of title 3 of the administrative code of the city of New York (“administrative code”), the city clerk is responsible for enforcing compliance with the requirements of the lobbying laws.
  One of the city clerk’s responsibilities is to keep statements of registration filed annually by lobbyists open to public inspection for a period of five years.
  The lobbyists’ annual statement of registration must include:  

(1) the name, address and telephone number of the lobbyist; (2) the name, address and telephone number of the client by whom or on whose behalf the lobbyist is retained, employed or designated; (3) if such lobbyist is retained or employed pursuant to a written agreement of retainer or employment, a copy of such shall also be attached and if such retainer or employment is oral, a statement of the substance thereof; (4) a written authorization from the client by whom the lobbyist is authorized to lobby, unless such lobbyist has filed a written agreement of retainer or employment pursuant to paragraph three of this subdivision; (5) a description of the general subject or subjects on which the lobbyist is lobbying or expects to lobby; (6) the name of the person or agency before which the lobbyist is lobbying or expects to lobby; and (7) if the lobbyist has a financial interest in the client, direct or indirect, information as to the extent of such interest and the date on which it was acquired.
  

Lobbyists are also required to report to the city clerk within thirty days after the lobbyist terminates the retainer, employment or designation for which a statement of registration was filed.
  

Further, pursuant to administrative code section 3-216, if a lobbyist “in any lobbying year expends, receives or incurs combined reportable compensation and expenses in an amount in excess of two thousand dollars”
 then the lobbyist must file a first periodic report with the city clerk by “the fifteenth day next succeeding the end of the reporting period on which the cumulative total for such lobbying year equalled such sum.”
  Additionally, any lobbyist that files a periodic report must subsequently file with the city clerk “a periodic report for each reporting period that such person expends, receives or incurs combined reportable compensation and expenses in an amount in excess of five hundred dollars for the purposes of lobbying during such reporting period.”
   The periodic report must include:  

(1) the name, address and telephone number of the lobbyist; (2) the name, address and telephone number of the client by whom or on whose behalf the lobbyist is retained, employed or designated; (3) a description of the general subject or subjects on which the lobbyist has lobbied; (4) the person or agency before which the lobbyist has lobbied; (5) (i) the compensation paid or owed to the lobbyist, and any expenses expended, received or incurred by the lobbyist for the purpose of lobbying. (ii) expenses required to be reported pursuant to subparagraph (i) of this paragraph shall be listed in the aggregate if seventy-five dollars or less and if more than seventy-five dollars such expenses shall be detailed as to amount, to whom paid, and for what purpose; and where such expense is more than seventy-five dollars on behalf of any one person, the name of such person shall be listed. (iii) for the purpose of this paragraph, expenses shall not include: (A) personal sustenance, lodging and travel disbursements of such lobbyist; (B) expenses, not in excess of five hundred dollars in any one calendar year, directly incurred for the printing or other means of reproduction or mailing of letters, memoranda or other written communications. (iv) expenses paid or incurred for salaries other than that of the lobbyist shall be listed in the aggregate. (v) expenses of more than fifty dollars shall be paid by check or substantiated by receipts.”
    

The city clerk is required to keep the periodic reports on file and open to public inspection for five years.
 

Under the lobbying laws,  “every lobbyist required to file a statement of registration pursuant to section 3-213 of this subchapter or any client retaining, employing or designating a lobbyist or lobbyists, if during the year such client expended, received or incurred an amount in excess of two thousand dollars of combined reportable compensation or expenses, as provided in paragraph five of subdivision (c) of this section, for the purposes of lobbying,” is also required to file an annual report.
  The annual report must be filed with the city clerk “by the fifteenth day of January next following the year for which such report is made and shall contain on an annual cumulative basis all the information required in periodic reports by section 3-216 of this subchapter.”
  The annual report must contain the same information as contained in the periodic report.
 Further, any statement or report that must be filed under subchapter 2 may be filed in person with the clerk or done by mail.
   

Section 3-223 outlines the penalties for violation of subchapter 2.
  First, a person or organization is guilty of a class A misdemeanor if he or she knowingly or willfully violates any provision of subchapter 2.
  The person or organization will also be “subject to a civil penalty, in an amount not to exceed fifteen thousand dollars, to be assessed by the city clerk, or an order to cease all lobbying activities subject to the jurisdiction of the city clerk for a period of time as determined by said clerk not to exceed sixty days, or both such civil penalty and order.” 
 Second, if a person or organization “violates a cease and desist order of the city clerk issued under subdivision (a) or enters into a contingency agreement or accepts or pays any contingency fees as proscribed in section 3-218 of this subchapter, shall be guilty of a class A misdemeanor.”
  Also, the person or organization could be subject to a civil penalty “in an amount not to exceed fifteen thousand dollars, to be assessed by the city clerk.”
  Third, if a person or organization fails to file a statement or report after notification by the city clerk it “shall constitute a class A misdemeanor.”
  Additionally, the person or organization may be subject to a civil penalty of up to ten thousand dollars.
  Fourth, if a person or organization violates any provision of subchapter 2 not punishable under subdivisions a, b, or c of section 3-223 then such person shall be subject to the imposition, by the city clerk, of a civil penalty of up to ten thousand dollars.
   However, under section 3-223(e), the city clerk cannot assess any penalty for violation of subdivision a, b, c, or d until 14 days after written notice of the violation is given.

IV. New York City Conflict of Interest and Campaign Financing Laws

Under New York city laws governing conflicts of interest, it is impermissible for a public servant to accept any “valuable gift, as defined by rule of the [Conflicts of Interest] board, from any person or firm which such public servant knows is or intends to become engaged in business dealings with the city, except that nothing contained herein shall prohibit a public servant from accepting a gift which is customary on family and social occasions.”
  The Conflicts of Interest Board (“COIB”) has defined a “valuable gift” as “any gift to a public servant which has a value of $50.00 or more, whether in the form of money, service, loan, travel, entertainment, hospitality, thing or promise, or in any other form.”
 

Under the New York City campaign finance act, a candidate may be eligible for optional public financing if they meet certain requirements.
  Once the candidate for nomination for election or election has met the requirements contained in section 3-703 of the administrative code, the next inquiry is whether the contribution received can be matched under the program with public funds.
   In order to obtain campaign finance matching funds, a gift must be matchable.
 Under the administrative code, loans and the following contributions are not matchable:  

(a) in-kind contributions of property, goods, or services; (b) contributions in the form of the purchase price paid for an item with significant intrinsic and enduring value; (c) contributions in the form of the purchase price paid for or otherwise induced by a chance to participate in a raffle, lottery, or a similar drawing for valuable prizes; (d) money order contributions from any one contributor that are, in the aggregate, greater than $100; and (e) contributions from individuals under the age of eighteen years.



Under the campaign financing program, each participating, limited participating, or non-participating candidate and his or her principal committee must complete a disclosure report about all “contribution, loan, guarantee, or other security for such loan received by the candidate and such committee…”
 Finally, the campaign finance board has responsibility for promulgating rules and regulations and providing necessary forms to implement the program.

V. Provisions of Proposed Int. No. 190-A


Proposed Int. No. 190-A would make various structural and procedural changes to the city’s lobbying laws, which if implemented would among other things:  (1) create a stronger enforcement mechanism with the Office of the City Clerk (“Clerk”), (2) broaden lobbyists’ disclosure requirements and (3) create a commission to review the law’s efficacy and to make recommendations on ways to strengthen or improve the law.


The Clerk currently has authority to administer and enforce the lobbying laws, however, the Clerk has not effectively enforced the lobbying laws. Instead the Clerk’s office has served as a mere storehouse for lobbyist information.  Proposed Int. No. 190-A seeks to redress this problem by enhancing the enforcement powers of the Clerk’s office by equipping the Clerk’s office with in-house investigators, trained by the Department of Investigation (“DOI”).  Under the proposed bill, the investigators at the clerk’s office would not only be responsible for reviewing all of the lobbyists’ filings currently required by the lobbying law, i.e., statements of registration, periodic reports, and annual reports, but would also be responsible for conducting random audits of these statements and reports.  

 

Proposed Int. No. 190-A further enhances the Clerk’s enforcement powers by increasing the fines applicable for violation of the lobbying laws.  The proposed bill would increase the penalty for willful violations of the lobbying laws or violations of a Clerk’s order to cease and desist from fifteen thousand dollars to thirty thousand dollars.  Further, if a lobbyist does not timely file a statement or report required under the law, in addition to the criminal penalties that may be assessed, the lobbyist would be subject to daily penalties for the first fourteen days of delinquency.  The Clerk would conform, by rule, the amount of the daily penalties to the fees assessed by the New York Temporary State Commission.  Under the current lobbying law, the Clerk may also assess civil penalties against a lobbyist that fails to file any statement or report.
   Proposed Int. No. 190-A would increase the civil penalty for failure to submit statements or reports, as well as for violations that do not fit within the aforementioned categories, from the current maximum fine of ten thousand dollars to a maximum fine of twenty thousand dollars.  



Proposed Int. No. 190-A would also substantially increase the Clerk’s public reporting requirements.  Specifically, the City Clerk would be required to post annually on the internet a report detailing the number of complaints received from the public and the disposition of such complaints, the number and amount of civil penalties imposed, the number and duration of orders issued, the number of random audits conducted by the clerk and outcomes of the audits, and compliance programs developed and implemented for lobbyists by the Clerk.  In addition, each time an order or civil penalty is issued, the Clerk would be required to post information on the internet identifying the lobbyist or client who committed the violation, the specific provision of law violated and the duration of the order or amount of the penalty.  Further, the proposed bill would also increase the public’s access to lobbying information by requiring that all statements and reports required to be filed by lobbyists with the Clerk be filed electronically and placed on the internet by the Clerk in a timely manner.  These activities will accomplish the goals of the Speaker and the Mayor in proposing these reforms by making lobbying activity in City Hall more transparent.   

A. Amendments to Reporting Requirements

Proposed Int. No. 190-A would require lobbyists to include their name, address and telephone number and the names, addresses and telephone numbers of their spouse or domestic partner and unemancipated children, if the lobbyist is an individual, in their statement of registration.  In addition, if the entire entity is a lobbying business such as a lobbying firm, then it would be required to include the names, addresses and telephone numbers of all of its officers and employees.  Finally, if an organization has a government affairs or lobbying division, the statement of registration would have to include the names of the employees or members of that division of the organization.  Spouses and domestic partners as well as unemancipated children of such officers and employees required to be listed in the statement of registration must also be provided.  

Under the current lobbying laws, lobbyists are required to disclose information regarding the subjects they lobby or expect to lobby in their periodic and annual reports.  In practice, however, lobbyists do not comply with this requirement and most provide generic responses, such as lobbied about “public policy.” Proposed Int. No. 190-A attempts to deter this practice by expanding lobbyists’ disclosure requirements and making the reporting requirements much more specific.  In particular, under the proposed bill, lobbyists would be required to “include additional information to identify the local law or resolution, procurement, real property, rule, rate making proceeding, determination of a board or commission, or other matter on which the lobbyist is lobbying or expects to lobby.”  

The proposed bill would also create a new reporting requirement for lobbyists to cover instances where a lobbyist acts in the dual capacities of lobbyist as well as fundraiser and/or political consultant for a candidate.  Proposed Int. No. 190-A would require that “any lobbyist required to file a statement of registration pursuant to section 3-213 of this subchapter who in any calendar year to which the statement of registration relates, or in the six months preceding such calendar year, engages in fundraising or political consulting activities shall file with the city clerk, on forms supplied by the city clerk, a fundraising and/or political consulting report.”  The lobbyist would file the fundraising and/or political consulting reports on the same period schedule as the periodic reports are filed, except that the “first fundraising and/or political consulting report filed in any calendar year shall include information on fundraising and/or political consulting activities that occurred in any period beginning six months preceding the calendar year to which the statement of registration relates through the end of the reporting period for which the report is filed, to the extent such information has not been reported in a fundraising and/or political consulting report filed in the preceding calendar year. Each subsequent fundraising and/or political consulting report filed in or with respect to the calendar year to which the statement of registration relates shall include information on fundraising and/or political consulting activities that occurred since the end of the reporting period for which the previous report was filed through the end of the reporting period for which the current report is filed.” The fundraising and/or political consulting activities must be reported, “whether they are conducted directly by the lobbyist, or through any other entity of which such lobbyist is a principal.”  

The intent of this provision is to ensure that lobbyists who are paid by candidates or on behalf of candidates by their campaign committees must report their dual roles.  Employees of good government or other organizations who lobby and may provide political advice to candidates, but are paid by their employer, would not be required to make this filing. 

The fundraising and/or political consulting report would contain the following information:  

(1) the name, address and telephone number of the lobbyist and the individuals employed by the lobbyist engaged in such fundraising and/or political consulting activities; (2) the name, address and telephone number of the candidate, public servant, or elected official to whom or on whose behalf the lobbyist provided fundraising and/or political consulting services; (3) (i) the compensation paid or owed to the lobbyist for such fundraising and/or political consulting activities, and any expenses expended, received or incurred by the lobbyist for the purpose of providing fundraising and/or political consulting services; (ii) Expenses required to be reported pursuant to subparagraph (i) of this paragraph shall be listed in the aggregate if seventy-five dollars or less and if more than seventy-five dollars such expenses shall be detailed as to amount, to whom paid, and for what purpose; and where such expense is more than seventy-five dollars on behalf of any one person, the name of such person shall be listed; and (4) in the case of fundraising activities, the total dollar amount raised for each candidate for which such activities were performed.

Finally, the Clerk would be required to keep all fundraising and/or political consulting reports available in electronic form for inspection by the public.
In order to ensure that the city’s lobbying reporting process is as streamlined as possible, the proposed bill would require the Clerk to adopt rules to conform the reporting periods and reporting forms, to the extent practicable, to those used by the New York Temporary State Lobbying Commission.  

B. Implementation Commission


Finally, to ensure compliance with the reforms in the legislation, the proposed bill would require the mayor and the city council to jointly appoint a five-member commission, within twenty-four months of the enactment of Proposed Int. No. 190-A, to review whether the legislation has been effectively implemented. Within six months of the commission’s appointment, the commission would be required to give a report to the mayor and city council about its administrative and legislative recommendations for strengthening the administration and enforcement of the law and whether the commission would recommend raising the dollar threshold for the filing of a statement of registration. 


Proposed Int. No. 190-A would become effective in two stages.  The provisions contained in sections three, nine, ten, eleven, thirteen and fourteen of the law would become effective one year after the law is enacted and the remaining sections would become effective on the one hundred eightieth day after the law’s enactment.  The bifurcated enactment clause provides for additional time (one year) to the Clerk and other agencies to implement the provisions of the proposed bill that deal with the creation of electronic systems   The increased penalties, additional dual-role reporting by lobbyists and more specific reporting requirements would take effect six months after the law’s effective date.
VI. Provisions of Proposed Int. No. 191-A



Proposed Int. No. 191-A adds a new subchapter 3 to chapter 2 of title 3 of the administrative code, which would prohibits gifts by lobbyists to public servants.  

Section one of the bill, which creates a new section 3-225 of the administrative code, prohibits lobbyists from offering or giving a gift to any public servant.  Unlike the current Conflicts of Interest provisions which prohibit public servants from accepting “valuable gift[s]” defined as  “any gift to a public servant which has a value of $50.00 or more…” Int. No. 191-A’s ban on gifts from lobbyists applies only to the lobbyist.  

Further, section one of the bill, which creates a section 3-228 of administrative code, authorizes COIB to consult with the Clerk to promulgate rules to ensure that the law is implemented, “including rules defining prohibited gifts, and exceptions to the prohibition on offering and receiving gifts…which to the extent practicable, shall be promulgated by COIB in a manner consistent with its rules and advisory opinions governing receipt of valuable gifts by public servants.”  The introduced version of the bill was amended to give further parameters to COIB about exceptions to the lobbyist gift-giving ban.  This is done for “de minimis gifts,” such as pens, mugs and t-shirts, gifts from family members and close personal friends on family or social occasions,
 and those items such as invitations to events that are currently considered by the COIB to be gifts to the City that a public servant may accept in his or her official capacity. 

COIB would be responsible for receiving, investigating and adjudicating any alleged violations of these new provisions, as well as all existing provisions, and they will do so in the same manner as they currently investigate and adjudicate conflicts of interest pursuant to section sixty-eight and thirty-four of the charter.  In the event that COIB finds a violation of these provisions, if the person or organization knowingly and willfully violated the provisions they “shall be guilty of a class A misdemeanor.  In addition to such criminal penalties, said person or organization shall be subject to a civil penalty, in an amount not to exceed thirty thousand dollars.”

Proposed Int. No. 191-A would become effective “on the one hundred eightieth day after it shall have become a law provided that, upon enactment of this local law, the relevant city agencies shall take all necessary steps, including but not limited to the promulgation of forms and rules, to ensure the prompt implementation of this local law upon its effective date.” 

VII. Provisions of Proposed Int. No. 192-A

Proposed Int. No. 192-A amends the administrative code to strengthen the campaign finance system by prohibiting voluntary participants in the campaign finance program from receiving public matching funds for contributions by lobbyists and their spouses, domestic partners and unemancipated children.  Proposed Int. No. 192-A was amended to remove the onus from the candidate to determine if a contributor was a lobbyist and therefore the contribution could not be submitted to the CFB for public matching funds.  Under the amended legislation, the CFB is responsible for determining the matchability of lobbyist’s contributions – the candidate is not. 

Proposed Int. No. 192-A shifts the responsibility for determining whether a contribution is from a lobbyist and therefore not matchable to the CFB.  In determining whether a contribution is not matchable based on the contributor’s status as a lobbyist or person required to be included in a statement of registration filed pursuant to section 3-213 of the administrative code (or a spouse, domestic partner or unemancipated child of such person), the CFB shall “rely on the database maintained by the city clerk pursuant to section 3-221 or such other information known to the board.”  Pursuant to Proposed Int. No. 190-A, a lobbyist would be required to include their name, address and telephone number, if the lobbyist is an individual, as well as the name, address and telephone number of their spouse or domestic partner and unemancipated children in their statement of registration.  The address and telephone numbers of spouses, domestic partners and unemancipated children would not be made available to the public.  Further, if the lobbyist is an organization, the lobbyist must include “the names, addresses and telephone numbers of any officer or employee of such lobbyist who engages in any lobbying activities or who is employed in an organization’s division that engages in lobbying activities of the organization and the spouse or domestic partner and unemancipated children of such officers or employees,” in their statement of registration.  When the statement of registration is electronically submitted to the Clerk’s office and the Clerk’s database is operational, the CFB will access the Clerk’s database for purposes of determining if a contribution is not matchable because the contribution was from a lobbyist.  

Proposed Int. No. 192-A would become effective immediately and would be applicable to all public funds claims for elections held after the effective date.  Although the CFB would rely on the database created by the Clerk’s office to determine if a contribution is not macthable, by making the law effective immediately, it ensures that all lobbyist contributions submitted to the CFB before the next election are still considered not matchable under the law.
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