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Introduction
On December 7, 2011, the Committee on Contracts (the Committee), chaired by Council Member Darlene Mealy, will meet to vote on Int. No. 624-A, a bill to amend Local Law 35 of 1994 to increase transparency, enhance competition, and maximize cost efficiencies in the procurement of service contracts, and to file the veto message of Mayor Michael Bloomberg, M 708.  
The Committee held a hearing on the original introduction, Int. No. 624, on June 27, 2011.  On September 21, 2011, the Committee passed a revised version of the bill, Int. No. 624-A.  The legislation was then unanimously passed by the Council on October 5, 2011.  On November 4, 2011, the Mayor issued a message of disapproval, vetoing the legislation.  (See attached).  That veto message was formally accepted by the Council at its stated meeting held on November 30, 2011.  

The question before the Committee is whether Int. No. 624-A should be re-passed notwithstanding the objections of the Mayor.  
Background 
Goal of Local Law 35
The New York City Council enacted Local Law 35 of 1994 (Local Law 35 or the law) in order to ensure that contracting agencies consider the costs and benefits to the City whenever proposing to enter into service contracts that would displace City employees.
  Specifically, the law mandates that the City weigh cost efficiencies before outsourcing service contracts by performing a comparative analysis between the costs and benefits of providing the service in-house and outside before entering into any such contract.
  By this process, the law is meant to ensure that agency outsourcing decisions are in the best fiscal interests of New Yorkers.
Mechanics of Local Law 35
Codified at Section 312(a) of Chapter 13 of the New York City Charter, the law applies to new or renewal contracts for technical, consultant, or personal services with a value of at least $100,000 that would directly result in the displacement of a city employee.
  The law requires each agency to first determine whether such a proposed service contract would result in the displacement of a city employee.
  If the agency finds that the contract would yield no displacement, the agency certifies to that fact in bid solicitation documentation and no further inquiry is required.
   If, however, the agency determines that the proposed contract would result in displacement, the agency must then conduct a cost benefit analysis of performing the services in-house and provide that analysis to the Comptroller prior to soliciting any bids or proposals.
  Once the agency receives bids or proposals, the agency must submit its displacement determination, cost benefit analysis, and any supporting documentation to the Council and appropriate collective bargaining representatives of the prospective displaced employees.
  Prior to awarding the contract, the agency must conduct a comparative analysis of the costs and benefits of performing the services in-house versus contracting out, based on the vendor’s best/final offer.
  Upon completing the comparative analysis, if the agency intends to award the contract to the vendor, it must submit that comparative analysis and any supporting documentation to the Comptroller, the Council, and collective bargaining representatives.
  The Council may hold a hearing on the proposed contract within 30 days of receiving the documents; no contract may be awarded until the expiration of that 30-day period.
  
Prior Oversight Concerning Local Law 35
Since the law was enacted, the Council has conducted three oversight hearings regarding Local Law 35.  On January 24, 2005, the Committee on Contracts broadly reviewed the law in an oversight hearing entitled “Does Local Law 35 of 1994 Work?” (the 2005 hearing).
  On October 15, 2009, the Committee on Civil Service & Labor joined the Committee on Contracts to review a specific case where a city agency failed to reach the cost benefit analysis stage of Local Law 35’s review process in a hearing entitled “Oversight of Charter Section 312(a) analysis by City agencies and why it did not work for the painters employed by the Department of Homeless Services” (the 2009 hearing).
  On April 11, 2011, the Committees on Contracts and Civil Service & Labor again convened to probe the City’s application of Local Law 35 and explore ways that the law might be improved in a hearing entitled “Evaluating the Application and Efficacy of Local Law 35 of 1994” (the 2011 hearing).
  
 Int. 624-A addresses the facts, concerns, and criticisms raised during the 2005, 2009, and 2011 hearings.  First, the City explained that it seldom reached the cost benefit analysis stage of Local Law 35’s procedure because, based on its interpretation of the law, in the overwhelming majority of cases, contracts fall outside of the universe of contracts defined in the law and/or failed to meet the law’s standard for displacement.
  Second, unions indicated that they have been excluded from the earliest phases of the solicitation process, which has hindered their ability to provide the City with competitive alternatives to bids and proposals from vendors. 
  Finally, the City noted that it does not maintain records that would reflect the analysis, if any, supporting agencies’ (non-)displacement determinations. 
  The proposed revisions to Local Law 35 address each of these issues.
Int. No. 624-A
Int. No. 624-A would amend subdivision a of section 312 of the New York City Charter (312(a)) in four ways.  

(1)  The legislation would add a new paragraph to 312(a) to require the City to publish annual contracting plans that would chart for the upcoming fiscal year the intended service contracts for each City agency, including those entities that receive funds from the city treasury but are exempt from the other procedural aspects of Local Law 35, such as the Department of Education, the Health and Hospitals Corporation, and the New York City Housing Authority, for the upcoming fiscal year.  For any contract actions that are omitted from such plans, the bill would require the City to provide public notice of an agency’s intent to solicit bids for services sixty days before it issues requests for proposals, invitations for bids, or other solicitations.  This would permit the public to review the slated contracting actions for City agencies.  Additionally, City employees and private vendors would have an increased opportunity to prepare bids/proposals.

(2)  The legislation would enlarge the universe of contracts covered by 312(a).  First, the bill deletes the term “technical, consultant, or personal” and identifies the applicable services under the law as “standard or professional.”  This is important because the City interprets personal services to include only those where the performance by a specific individual is the essence of what one is contracting for; such services would not include those hired on the basis of price alone.
  Accordingly, using the terms “standard and professional services” would capture a more comprehensive array of types of work solicited by the City, including those based on specialized field experience, such as consulting, information technology, and accounting, as well as more commoditized work, such as secretarial, janitorial, and food-related services.
  Second, the bill would expand the law’s procedural mandate to cover agencies seeking to extend existing contracts.
(3)  The legislation would modify the ways in which agencies determine displacement under the law.  First, the bill would remove the term “directly,” so that a contract need not “directly result in the displacement of any city employee” in order to trigger a cost benefit analysis.  Second, the bill would add “attrition” to its examples of types of reductions in the number of funded positions that would constitute displacement.  Taken together, these modifications would require the City to adjust its consideration of displacement under Local Law 35, beyond that which “occurs contemporaneously with the solicitation of a new contract or the renewal of a prior one” (emphasis added),
 to include a more circumspect review of the ultimate impact of City contracting decisions.
Further, the bill would create a presumption of displacement whenever any of the following events occurred in the three year period preceding the proposed contract:
· Any reduction in funded positions (attrition, layoffs, demotion, etc.) of employees who performed the kinds of services sought in the proposed contract

· Announced PEGs (Program to Eliminate the Gap) that could impact employees who perform the kinds of services sought in the proposed contract

· Any other statement of a specific anticipated employment action that could impact employees who perform the kinds of services sought in the proposed contract

If any such event occurred, a contracting agency would be required to conduct a cost-benefit analysis, weighing the efficiencies of outsourcing the service versus performing the work in-house.  The City’s poor record of performing cost-benefit analyses under the current law highlights the pitfalls of the existing framework, which relies solely on a subjective determination to trigger cost-efficiency procedures.  This amendment establishes objective indicators to ensure that cost benefit analyses are conducted when it appears that a contract will result in or is the result of the displacement of City employees.
(4)  Finally, the legislation would revise the certification procedure set forth in the law—the process by which agencies attest that a proposed service contract will not displace City employees—to require enhanced reporting of displacement determinations.  The bill would require agencies to broadly construe the nature of the services sought, provide details regarding the bases upon which they determined that no displacement of employees performing such services would occur, and include specific information concerning the agency capacity to perform such services. This information would shed light on the City’s decisions to outsource services and would document that the City regularly weighs its capacity to perform work in-house. 
Legislative Objectives
Int. No. 624-A is designed to clarify and better effectuate the intent of Local Law 35 of 1994.  The annual contracting plan will provide City employees and private vendors with increased opportunities to prepare bids and proposals and the City will benefit from enhanced competition.  The legislation in no way limits the City’s ability to contract out.  It is not meant to stymie outsourcing.  Rather, the bill intends to ensure that services contracts are in the best fiscal interests of the City.  As the economy continues to wane, now more than ever, it is imperative that the City protect the public fisc by considering carefully its expenditure of tax dollars.  Int. No. 624-A seeks to increase transparency and implement safeguards in the contracting process to make certain that the City’s limited resources are used efficiently.   
Int. No. 624-A
By Council Members Mealy, James, Williams, Comrie, Jackson, Arroyo, Levin, Barron, Gennaro, Brewer, Dickens, Rose, Chin, Crowley, Lander, Mark-Viverito, and Van Bramer
A LOCAL LAW
To amend the New York city charter, in relation to the procedure governing agency service contracts.

Be it enacted by the Council as follows:

Section
 1.  Subdivision a of section 312 of the New York city charter is amended to read as follows:
§ 312. Procurement; general rule and exceptions. a. Prior to entering into [or], renewing, or extending a contract valued at more than [one] two hundred thousand dollars to provide [technical, consultant, or personal] standard or professional services, including agency task orders pursuant to multi-agency task order contracts, but excluding emergency procurements, government-to-government purchases, and the procurement of legal services or consulting services in support of current or anticipated litigation, investigative or confidential services, an agency shall follow the procedure established herein and the mayor shall comply with the reporting requirements set forth in paragraph 8.

1. Prior to issuing an invitation for bids, request for proposals, or other solicitation, or renewing or extending an existing contract, the agency shall determine whether such contract is the result of or would [directly] result in the displacement of any city employee within the agency.  For the purpose of this section, "displacement" shall mean a reduction in the number of funded positions, including but not limited to, that  resulting from the attrition; layoff; demotion; bumping; involuntary transfer to a new class, title, or location; time-based reductions, or reductions in customary hours of work, wages, or benefits of any city employee.  
a. There shall be a presumptive determination that a proposed contract is the result of or would result in displacement if any of the following events occurred in the three year period preceding the date the agency intends to issue an invitation for bids, request for proposal, or other solicitation, or renew or extend an existing contract: 
(1) the displacement of a city employee within the agency who performs or has performed the services sought by the proposed contract and/or services of a substantially similar nature or purpose; or 
(2) the announcement of spending reductions in connection with a budgetary program, including but not limited to a Program to Eliminate the Gap, that could result or has resulted in the displacement of a city employee within the agency who performs or has performed the services sought by the proposed contract and/or services of a substantially similar nature or purpose; or 
(3) any other statement by an agency or the mayor of a specific anticipated employment action that could result or has resulted in the displacement of a city employee within the agency who performs or has performed the services sought by the proposed contract and/or services of a substantially similar nature or purpose.
b. If the agency determines that [such result] displacement would not occur, it shall include a certification to that effect, signed by the agency head, in any invitation for bids, request for proposals, or other solicitation, or with any contract renewal or extension. Such certification shall detail the basis upon which the agency determined that displacement would not occur, construing broadly the nature of the services sought and providing information including but not limited to: (i) whether any civil service title and/or job title within the agency currently performs the services solicited and/or services of a substantially similar nature or purpose, the names of such titles, and the extent to which agency employees within such titles currently perform such services; (ii) whether the solicited services expand, supplement, or replace existing services, and a detailed description comparing the solicited services with such existing services; (iii) whether there is capacity within the agency to perform the services solicited and, if there is no such capacity, a detailed description specifying the ways in which the agency lacks such capacity; (iv) for the term of the proposed contract, the projected headcount of employees within such titles or employees who perform such services and/or services of a substantially similar nature or purpose; and (v) confirmation that none of the events set forth in subparagraph a of this paragraph occurred within the agency in the three year period preceding the date such agency intends to issue an invitation for bids, request for proposal, or other solicitation, or renew or extend an existing contract.  
c. If the agency determines that [such result] displacement would occur, the agency shall determine the costs incurred and the benefits derived in performing the service, consistent with the scope and specifications within the solicitation, renewal, or extension, with city employees, and shall submit such analysis, with all supporting documentation, prior to issuance of any solicitation or entry into any contract renewal or extension, to the comptroller.
2. Immediately upon receipt of bids, [and] proposals, and other solicitation responses, or prior to the renewal or extension of an existing contract, the agency shall submit such determination, analysis, and supporting documentation to the council and to the appropriate collective bargaining representatives representing employees who would be affected pursuant to paragraph 1 of subdivision a of this section.

3. Prior to award of a contract, a renewal, or an extension, the agency shall perform a comparative analysis of the costs expected to be incurred and the benefits expected to be derived from entering into, renewing, or extending a contract with the proposed vendor, based on such vendor's best and final offer, and such agency's analysis of the costs incurred and the benefits derived from providing the service with city employees. If the agency head intends to award, renew, or extend the contract, he or she shall submit the reasons therefor, together with such analysis, and all supporting documentation, to the comptroller, the council, and the appropriate collective bargaining representatives representing employees who would be affected pursuant to paragraph 1 of [paragraph]subdivision a of this section.

4. The council may, within thirty days after receipt of such reasons, analysis, and supporting documentation hold a hearing on this matter. No contract award, renewal, or extension shall be made prior to the expiration of this thirty-day period or a council hearing, whichever is sooner.

5. a. All cost and comparative analyses required under this section shall be conducted in accordance with standard methodology of the office of management and budget, and consistent with the rules of the procurement policy board, as both are modified herein, subject to further modification by local law. Such analyses shall include all reasonable costs associated with performing the service using city employees and all reasonable costs associated with performing the service under the proposed contract or contract renewal or extension.

b. Such analyses shall further include[,] the total number, qualifications, job descriptions, and titles of all personnel to be employed by the vendor under the proposed contract or contract renewal or extension, as well as the nature and cost of salaries and benefits to be provided to such personnel.

c. Such analyses shall further include, but not be limited to, the cost of employee supervision directly related to the provision of the service, vendor solicitation, contract preparation, contract administration, monitoring and evaluating the contractor, capitalization of equipment over the period such equipment shall be in use, supplies[;], the cost of providing the equivalent quantity and quality of service by city employees compared to the cost of providing such service by contract, based upon the best and final offer of the proposed vendor, and such other factors as will assist in arriving at full and accurate cost determinations and comparisons.

6. The reasons given to award, renew, or extend the contracts shall include all factors that have been considered in determining whether contracting for this service is in the best interest of the city, whether or not such reasons are contained within the cost or comparative analyses. Such factors shall include, but not be limited to, the potential for contractor default, the time required to perform the service, and the quality of the service to be delivered.

7. The mayor or his or her designee may prepare and implement a plan of assistance for displaced city employees, which may include, but need not be limited to, training to place such employees in comparable positions within the contracting agency or any other agency. The cost of such assistance plan may be included within the cost of contracting-out in the cost and comparative analyses.
8. a.  For the purposes of this paragraph, “agency” means a city, county, borough or other office, position, administration, department, division, bureau, board, commission, authority, corporation, advisory committee or other agency of government, the expenses of which are paid in whole or in part from the city treasury, and shall include but not be limited to, the department of education, the health and hospitals corporation, and the New York city housing authority, but shall not include any court, or any local development corporation or other not for profit corporation or institution, including such a corporation or institution maintaining or operating a public library, museum, botanical garden, arboretum, tomb, memorial building, aquarium, zoological garden or similar facility. 

b.  The mayor shall, no later than July 31st of each year, produce and publish on the mayor’s office of contract services website a plan and schedule for each agency detailing the anticipated contracting actions of each such agency for the upcoming fiscal year.  The plan and schedule shall include: (i) information specific to each prospective invitation for bids, request for proposal, or other solicitation, including, but not limited to, the nature of services sought, the term of the proposed contract, the method of the solicitation the agency intends to utilize, the anticipated fiscal year quarter of the planned solicitation, the civil service and/or job titles within the agency who perform the services sought and/or services of a substantially similar nature or purpose, if any, and the headcount of employees within such titles who perform such services; and (ii) information specific to each proposed contract renewal or extension, including, but not limited to, any modifications sought to the nature of the services performed under the contract, the term of the proposed renewed or extended contract, the reason(s) the agency intends to renew or extend such contract, the month and year of the expiration of the existing contract, the civil service and/or job titles within the agency who perform the services sought and/or services of a substantially similar nature or purpose, if any, and the headcount of employees within such titles who perform such services.  
c.  If an agency intends to issue an invitation for bids, request for proposal, or other solicitation, or renew or extend an existing contract, but the mayor fails to include such prospective invitation, request, solicitation, renewal or extension in the plan and schedule, the mayor shall provide public notice sixty days before such agency issues such invitation, request, or solicitation, or enters into such renewal or extension.  Such notice, which shall be posted on the mayor’s office of contract services website and in the city record, shall include: (i) information specific to the prospective invitation for bids, request for proposal, or other solicitation, including, but not limited to, the nature of services sought, the term of the proposed contract, the method of the solicitation the agency intends to utilize, the civil service and/or job titles within the agency who perform the services sought and/or services of a substantially similar nature or purpose, if any, and the headcount of employees within such titles who perform such services; or (ii) information specific to the proposed contract renewal or extension, including, but not limited to, any modifications sought to the nature of the services performed under the contract, the term of the proposed renewed or extended contract, the reason(s) the agency intends to renew or extend such contract, the civil service and/or job titles within the agency who perform the services sought and/or services of a substantially similar nature or purpose, if any, and the headcount of employees within such titles who perform such services.  
[8. For the purpose of this section, "displacement" shall mean any employment action that results in a reduction in the number of funded positions, including but not limited to, those resulting from the layoff; demotion; bumping; involuntary transfer to a new class, title, or location; time-based reductions, or reductions in customary hours of work, wages, or benefits of any city employee.] 
§2.  Effect of invalidity; severability. If any section, subdivision, paragraph, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.
§3.  This local law shall take effect ninety days after its enactment into law.
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� The City defines professional and standardized services as follows:


Professional services are a class of services that require an individual to hold an advanced degree or have experience in a specialized field.  Professional services are usually procured through a Request for Proposals, where emphasis is placed on the quality of the vendor’s approach as the service is likely to be highly individualized.  Services of this type include: legal, management consulting, information technology, accounting, auditing, actuarial, advertising, health, architecture, pure construction management (without including construction) and environmental analysis.


Standardized services typically do not require the provider to have experience in a specialized field or hold an advanced degree.  A standardized service is clearly defined and highly commoditized; procurements for these services are generally awarded based on the lowest price.  Examples include: security, janitorial, secretarial, transportation, collection and food related services.  Contracts for services such as plumbing, electrical and HVA for maintenance and repair not related to new construction also fall into this category.


Mayor’s Office of Contract Services, Agency Procurement Indicators, Fiscal Year 2010, at 78-79.
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