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I. Introduction
On Tuesday, March 23, 2010, the Committee on Sanitation and Solid Waste Management, chaired by Council Member Letitia James, will conduct a hearing on Int. No. 63, which concerns the issuance of notices of violation (“NOVs”) by the Department of Sanitation (“DOS” or the “Department”) and other authorized enforcement officers of Section 10-119 of the City’s Administrative Code, commonly referred to as the City’s “posting law.”  The March 23, 2010 hearing will be the Committee’s first concerning this bill.  

II. Background
A. The Current Posting Law: Section 10-119
The City’s posting law prohibits any person from posting, painting or in any other way affixing posters, signs, advertisements, or other printed material on city-owned or city-authorized property such as telephone and utility poles, trees, traffic signs and public pay phones.
  With one exception, the posting law applies to all persons and all forms of communication, regardless of the message of the posting or identity of the person responsible for the posting.  The exception to the posting law permits City agencies and City Council to post material in locations otherwise prohibited by the law.
  This exception does not include political campaigns.  The fine for violating the City’s posting law is seventy five dollars per poster.
 
B. Changes to the Posting Law in 2002-03
In response to what the Department of Sanitation characterized as a “dramatic increase in the number of illegal postings,”
 in 2002 the Council enacted legislation, eventually codified as Local Law 2 of 2003 (“Local Law 2”), which strengthened the City’s posting law in several ways.
  First, Local Law 2 codified the Department of Sanitation’s policy to treat each unique illegal posting as a distinct violation of the law.
  Second, Local Law 2 increased fines for a posting violation from fifty dollars to seventy-five dollars per violation.
  Third, the law expanded the scope of locations on which postings are prohibited to include traffic control devices and traffic signs.
  Finally, to address the use of phone numbers and answering services often employed to disguise the identity of the violator, Local Law 2 provided a rebuttable presumption that renders answering services liable for illegal postings if no other telephone number or address is available to locate the business advertising, and gave the Commissioner of Sanitation authority to subpoena phone records for the purpose of identifying and locating persons believed to be in violation of the law.

C. Concerns Presented by the Current Posting Law

While it appears that the changes to the posting law enacted through Local Law 2 have effectively deterred many of the businesses that habitually violated the law in the past, one additional consequence of strengthening the City’s law has been the imposition of large fines on small businesses, non-profits and others who are vulnerable to the high fines, but who may not have been aware of the law.
  
III. Specifics of Int. No. 63
The objective of the subject bill is to diminish the impact that the posting law’s fines have on first-time offenders.  To that end, the bill employs two primary mechanisms to protect first-time offenders, (i) a fine mitigation provision, and (ii) a notice requirement that further limits fines issued prior to when notice occurs.  First, the bill would diminish liability for any person or entity deemed to be a “first-time offender” (discussed below), to twenty-five percent of the amount of fines issued to such person or entity on the day that the initial notice of violation is written.  Second, the bill would invalidate any NOVs issued to a first-time offender on a day subsequent to the date of the initial violation until the first time offender receives notice of the initial violation.  

A. Definition of “First-Time Offender” 

The purpose of creating an exception for first-time offenders is to limit fines for those who are potentially unaware of the law, or of its intentionally hefty fines, while not diminishing the deterrent that the law presents to those who know, or should know the law.  A first-time offender is defined in the bill as a person who, as determined during a hearing before the Environmental Control Board (“ECB”), (i) has not previously received a notice of violation of the posting law; (ii) is not purposefully evading the law (discussed at length below); (iii) is not affiliated with a party that previously violated the posting law; and (iv) is not operating on behalf of a person or entity that has previously received a notice of violation of the posting law. 
B. Notice Requirements 
As noted above, the subject bill would limit fines for first-time offenders until such person or entity receives notice of the initial violation.  Under State law and the City Charter, there are a variety of acceptable methods of serving posting NOVs upon a violator, and DOS primarily employs two of those methods.  First, based upon a specific provision of the City Charter, an enforcement officer may serve a posting NOV via certified mail.
  According to DOS, the vast majority of tickets are served in this manner.
  Under such circumstances, Int. No. 63 would deem notice to occur three days after the date on which the initial NOV is placed in the mail.  Second, service may be completed by personal delivery.
  Personal delivery can be effectuated by personal service – literally handing the NOV to the violator or a person of suitable age and discretion at an appropriate address – or by personal delivery, which involves leaving the NOV at an appropriate address and subsequently mailing the NOV by first-class mail.
  In those circumstances, notice under Int. No. 63 would occur on the day that the ticket is delivered to the appropriate person or address. 
C. Goals of Employing Notice Requirements  
A previous version of this bill, Int. No. 1090/2009, sought to impose a fixed deadline for service by DOS.  In meetings subsequent to the introduction of Int. No. 1090, DOS indicated that a fixed window for service is not optimal, since complications in the NOV service process occur with relative frequency, and the Department often needs more time to identify the party responsible for a violation.  For example, if the Department subpoenas phone records, as permitted by Local Law 2, Verizon needs approximately three weeks to search its records and deliver the requested information.
  According to the Department, phone records are subpoenaed for approximately thirty-percent of posting violations.
  
D. Definition and Purpose of “Purposeful Evader” Language
In order to ensure that the benefits of the fine mitigation and notice provisions of the subject bill do not extend to businesses and individuals who knowingly violate the posting law and avoid paying fines by evading service of NOVs, the bill specifically excludes those who engage in practices historically undertaken by such individuals and businesses.  Based on information provided by the Department,
 the bill defines such a “purposeful evader” to be one who does any of the following:
1. provides the telephone number of a prepaid cellular telephone on the subject posting; 
2. employs call forwarding or other call transfer mechanism to disguise a person’s or entity’s actual telephone number; 
3. refuses the delivery of a notice of violation when sent by certified mail, or refuses to take receipt of a notice of violation mailed to a post office box; 
4. lists the names of other individuals or entities on the subject posting who are not, in fact, responsible for such posting; and
5. fails to provide any information on the subject posting that is sufficient to identify the person or entity responsible for any such posting.
The bill also gives discretion to DOS, ECB, and any other court of competent jurisdiction to determine if and when a person or entity is purposefully evading service of posting violations. 
E. Operations Implications for Enforcement Officers and the ECB
One of the objectives of this hearing will be to better understand the operational implications of implementing the notice and fine mitigation provisions of Int. No. 63 for DOS and ECB.  Because there appear to be significant practical limitations for an enforcement officer to determine, at the time that a violation is observed, if the responsible party is a first-time offender, the actual ticket-writing practices and methods for service of enforcement officers are not likely to be impacted by this bill.  Hence, a first-time violator will still receive as many NOVs as an enforcement officer writes, but must plead and prove before the ECB that he or she falls within the first-time offender exception.  
When pleading as a first-time offender, a respondent would likely need to provide DOS and the ECB with certain information in advance of the hearing date, to make an appropriate determination about whether the person or entity qualifies for the first-time offender exception.  The Committee hopes to use this hearing to better understand the operational needs and limitations with respect to the pleading and proof elements of the bill.  
Int. No. 63
By Council Members Crowley, Gonzalez, James, Koppell and Koslowitz. 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to notices of violation issued by the department of sanitation for illegal postings. 

Be it enacted by the Council as follows:

Section 1. Chapter one of title 10 of the administrative code of the city of New York is amended by renumbering section 10-121.1 as section 10-121.2 and adding a new section 10-121.1 to read as follows: 
§ 10-121.1. Fine mitigation for first-time offenders of the posting law. a. For purposes of this section, the following terms shall have the following meanings: 

1. “Date of violation” shall mean the date on which an agent authorized to enforce section 10-119 of this chapter writes, or otherwise generates, a notice of violation of such section;

2. “Affiliated previous violator” shall mean a person, or an owner or principal of a business or other entity, which has a direct beneficial interest in one or more other businesses that have previously received a notice of violation of section 10-119 of this chapter prior to the initial date of violation; 
3. “Purposeful evader” shall mean any person or entity who, as determined during a hearing before the environmental control board or court of competent jurisdiction, employs methods to avoid the service of notices of violation of section 10-119 of this chapter including, but not limited to, (i) providing the telephone number of a prepaid cellular telephone on the subject posting; (ii) employing call forwarding or other call transfer mechanism to disguise a person’s or entity’s actual telephone number; (iii) refusing the delivery of a notice of violation when sent by certified mail, or refusing to take receipt of a notice of violation mailed to a post office box; (iv) listing the names of other individuals or entities on the subject posting who are not, in fact, responsible for such posting; (v) failing to provide any information on the subject posting that is sufficient to identify the person or entity responsible for any such posting; and (vi) engaging in any other conduct which the department, the environmental control board or a court of competent jurisdiction determines to be a purposeful evasion of service of a notice of violation of section 10-119 of this chapter;
4. “First-time offender” shall mean any person or entity who, as determined during a hearing before the environmental control board or court of competent jurisdiction (i) has not previously received a notice of violation of section 10-119 of this chapter; (ii) is not a purposeful evader; (iii) is not an affiliated previous violator; and (iv) is not operating on behalf of a person or entity that has previously received a notice of violation of section 10-119 of this chapter.

b. A first-time offender shall be liable for twenty-five percent of the value of all notices of violation of section 10-119 of this chapter issued to such person or entity on the initial date of violation.  

c. Any such first-time offender shall not be liable for a notice of violation of section 10-119 of this chapter issued on a day subsequent to the initial date of violation until: (1) where service of the initial notice of violation is effectuated by certified mail, three days after the day that such notice of violation is served, unless the notice of violation is returned to the sender by the United States postal service for any reason other than refusal of delivery; or (2) where service of the initial notice of violation is effectuated by personal delivery or the affixing of such notice to an appropriate premises consistent with the terms of paragraph two of subdivision d of section 1049-a of the charter, the day immediately following the day that such notice of violation is delivered or affixed to the appropriate premises. 
§2. This local law shall take effect immediately. 
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Int. No. 1090/2009
� NYC Admin. Code §10-119.  (“[I]t shall be unlawful for any person to paste, post, paint, print, nail or attach or affix by any means whatsoever any handbill, poster, notice, sign, advertisement, sticker or other printed material upon any curb, gutter, flagstone, tree, lamppost, awning post, telegraph pole, telephone pole, public utility pole, public garbage bin, bus shelter, bridge, elevated train structure, highway fence, barrel, box, parking meter, mailbox, traffic control device, traffic stanchion, traffic sign (including pole), tree box, tree pit protection device, bench, traffic barrier, hydrant, public pay telephone, any personal property maintained on a city street or other city-owned property pursuant to a franchise, concession or revocable consent granted by the city or other such item or structure in any street, or to direct, suffer or permit any servant, agent, employee or other person under his or her control to engage in such activity; provided, however, that this section shall not apply to any handbill, poster, notice, sign, advertisement, sticker or other printed material so posted by or under the direction of the council, or by or under the direction of any city agency, or pursuant to a franchise, concession or revocable consent granted pursuant to chapter fourteen of the charter.”)


� Id. 


� Id.


� Asst. Commissioner Anne Marie Santangelo, DSNY, Transcript, Sanitation Committee Hearing, 6/13/02.  


� See, Committee Report, Committee on Sanitation & Solid Waste Management, hearing dated 11/15/02. 


� Id. 


� Id. 


� Id. 


� Id. 


� E.g., “Poster Loving Civic Groups Protest Steep Fines” Jennifer 8. Lee, The New York Times, October 14, 2009 (available at http://cityroom.blogs.nytimes.com/2009/10/14/poster-loving-civic-groups-protest-steep-fines/). 





� NYC Charter § 1049-a(d)(2)(a)(iv) (“service of a notice of violation of any of the provisions of section 10-119 or 10-120 of the administrative code of the city of New York and over which the environmental control board has jurisdiction, may be made by certified mail, return receipt requested, to the respondent's last known residence or business address, provided that delivery of such notice shall be restricted to the respondent. Service by certified mail shall be deemed complete upon mailing of the notice of violation unless the notice of violation is returned to the sender by the United States postal service for any reason other than refusal of delivery.”).


� Telephone Conversation with Todd Kuznitz, Head of Enforcement, Department of Sanitation (12/17/09). 


� NYS CPLR § 308.


� Id.


� Telephone Conversation with Todd Kuznitz, Head of Enforcement, Department of Sanitation (12/17/09).


� Id.


� Id.
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