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INTRODUCTION

On March 1, 2005, the Committees on Sanitation and Solid Waste Management, Waterfronts, and Small Business, chaired respectively by Council Members Michael E. McMahon, David Yassky and Michael C. Nelson will hold a hearing on Int. No. 581.  Int. No. 581 would create a plan to combat illegal dumping into New York City’s waterways.  This legislative initiative is designed to deal more effectively with the problem of illegal dumping into New York City’s waterways by creating a coordinated governmental plan to combat such activities.

BACKGROUND 

For much of its history, New York City’s waterfront has been an industrial hub and has served as a home to factories, waste transfer stations, electric generating facilities and more.  During much of this period the waterways served as flowing garbage disposals for the bone boilers, ironworkers, printers, potters, and other industrial users that lined the banks of New York’s waterways.  As a result, water quality was abysmal, and perhaps was best described by the New Yorker writer Joseph Mitchell who commented that you could bottle East River water and sell it as poison.
  

The passage of the Federal Water Pollution Control Act (the “Clean Water Act,” CWA) in 1972 was a direct response to poor water quality, as well increased and coordinated environmental advocacy efforts.  The CWA provides a uniform framework to regulate all of the navigable waters of the United States and changes the way water quality is measured.  Before the CWA, water quality was determined by examining water itself, but water in rivers, lakes, etc. dilutes known pollutants and did not accurately illustrate the extent of pollution in waterways.  Today, water quality is measured by the toxicity of pollutants entering the waterway, known as effluent.  Effluent refers to “wastewater, treated or untreated, that flows out of a treatment plant, sewer, or industrial outfall.”
 This critical change in the way water quality is measured has enabled local implementing agencies to apply effluent limitations to both particular polluters and pollutants.  Moreover, the CWA provides states and interstate agencies with the power to adopt and enforce their own effluent standards and limitations as long as these standards are not less stringent than Federal standards.
  

Despite significant improvements in water quality since the implementation of the CWA, many waterways in New York City remain badly polluted from a variety of sources including oil spills, toxic leaks, raw sewage, collapsing structures on the waterfront, failing bulkheads, and illegal dumping.  The following examples are illustrative: (i) a 17 million gallon oil spill discovered in 1978 has yet to be cleaned up and remains a source of pollution on Newtown Creek
; (ii) a collapsing storage tank on the banks of the Arthur Kill resulted in 460,000 gallons of sodium hydroxide spilling into the Arthur Kill
 in October 2004; and (iii) raw sewage from Combined Sewer Overflows  (CSO) enters New York’s waterways once a week on average.

Dumping is a broad violation that can encompass a wide range of illegal activities from abandoning vehicles into waterways to depositing construction debris in waterways.  While the impact of a single instance of illegal dumping is likely less detrimental to water quality than a catastrophic event like an oil spill or the persistent discharges from CSOs, the aggregate result of illegal dumping activity can be quite severe.
  Increased stewardship and monitoring efforts by local community groups and environmental organizations has resulted in increased knowledge of illegal dumping activities, particularly along industrial waterways in New York City.  For instance, in order to address persistent illegal dumping into the Bronx River, the Bronx River Alliance has trained staff members to monitor and report instances of illegal dumping to the New York State Department of Environmental Conservation (DEC) and the New York City Department of Environmental Protection (DEP).  Additionally, the environmental advocacy organization Riverkeeper has monitored and recorded illegal dumping activities on Newtown Creek and has encouraged known violators to embrace non-polluting business practices.  According to Riverkeeper, their first step is to report the problem to the appropriate state or city agency, DEC, DEP, or the New York City Department of Small Business Services (DSBS), but they continue to monitor the problems on their own.  

CURRENT LAWS & ENFORCEMENT 

Federal Rules

As noted above, the Federal Clean Water Act of 1972 is the nation’s primary water pollution control law.  The basic prohibition of the CWA makes the discharge of pollutants, including the dumping of materials, into the waters of the United States illegal without a permit.  Penalties can be assessed against violators up to $31,500 per violation per day.  The United States Environmental Protection Agency (EPA) administers the CWA unless it has delegated the administrative authority to a state.  New York is one of the states that has been delegated this authority by the EPA and has implemented the CWA through the DEC and applicable provisions of the state’s Environmental Conservation Law (ECL).  In addition to enforcement divisions at the federal, state, and local levels, the CWA and the federal Resource Conservation and Recovery Act
 enable citizens to sue polluters in the court system.

New York State


Laws against dumping materials into New York’s waterways are outlined in several sections of both the Laws of New York State and the New York City Administrative Code.  Broadly defined laws also exist in the New York State Navigation Law, Vehicle and Traffic Law, and Public Health Law outlawing any kind of littering of the waterways.    Specifically, Section 33 of the Navigation Law regulates the disposal of sewage and the “littering of waterways.” 
  Section 201 of the Public Health Law empowers the New York State Department of Health to “supervise and regulate the sanitary aspects of water supplies and sewage disposal and control the pollution of waters of the state.”
  The most specific laws prohibiting illegal dumping into waterways are set forth in the Environmental Conservation Law.  Section 17-701- of the ECL makes unlawful any illegal discharges into the waterways of New York State without a State Pollutant Discharge Elimination System (SPDES) permit.  Specifically, the law makes unlawful the use of  

(1) any outlet or point source for the discharge of sewage, industrial waste or other wastes or the effluent therefrom, into the waters of this state, or (2) Construct or operate and use a disposal system for the discharge of sewage, industrial waste, or other wastes  or  the  effluent  therefrom, into  the  waters of the state, or make any change in, addition to or an extension of any existing disposal system or part  thereof  which  would materially  alter  the volume of, or the method or effect of treating or disposing of the sewage, industrial waste or other wastes, or (3) Increase or alter the content of the wastes discharged  through  an outlet  or  point  source  into  the  waters of the state by a change in volume or physical, chemical or biological characteristics.
 


Section 17-701 defines “other wastes” as “garbage, refuse, decayed wood, sawdust, shavings, bark, sand, lime, cinders, ashes, offal, oil, tar, dye-stuffs, acids, chemicals, ballast and all other discarded matter not sewage or industrial  waste  which  may  cause  or might reasonably be expected to cause pollution of the waters of the state.”
  Section 17-801 creates the State Pollutant Discharge Elimination System (SPDES) and states that “it shall be unlawful to discharge pollutants to the waters of the state from any outlet or point source without a SPDES permit” and empowers the DEC to issue SPDES permits.  While Section 17-801 of the ECL concerns sewer pipe discharges into waterways, Section 17-503 of the ECL specifically prohibits dumping of materials into the waterways.  This section states, “[G]arbage, cinders, ashes, oils, sludge or refuse of any kind shall not be thrown, dumped or permitted to run into the waters of the marine district.”
  Section 13-103 of the ECL defines “marine district” as the “waters of the Atlantic Ocean within three nautical miles from the coastline and all other tidal waters within the state, including the Hudson River up to the Tappan Zee Bridge.”
  

In New York State, the Division of Environmental Enforcement (DEE) has jurisdiction over illegal dumping activities. DEE is the enforcement arm of DEC and is responsible for enforcing all of New York’s environmental conservation laws, including those related to illegal dumping, air pollution, pesticide pollution and the regulation of solid waste disposal.  Environmental Conservation Officers, called “ECOs”, also enforce laws 

…relating to hunting, fishing, trapping, license requirements, guides, endangered species, commercial inland fishing, possession, transportation and sale of fish and wildlife, importation and sale of fish and wildlife from outside the state, sale of domestic and foreign game, taxidermy, plumage, private propagation of fish and wildlife, shooting and fishing preserves, trespass, and damage to property and livestock by hunters and fishermen.

There are approximately 300 ECOs and investigators in New York State, or about one officer for every 400 square miles of New York State.
  Given the broad number of responsibilities assigned to each ECO, DEE encourages citizen participation and provides a toll free phone number to compile tips and also offers cash rewards to citizens whose tips lead to arrests.  Of the 300 total ECOs  statewide, there are 16 based in New York City to oversee New York City’s five boroughs, including its 587 miles of waterfront.  

According to the Division of Environmental Enforcement, a typical day for an ECO begins at their residence where they are emailed or radioed regarding the day’s assignment.  This dispatch may include allegations of illegal dumping to investigate, or any number of myriad tasks assigned to an ECO.  In New York City, as elsewhere in New York State, ECOs are responsible for investigating a wide range of activities including monitoring the sizes of fish caught in New York City’s waters, overseeing the sizes and types of fish being sold at the Fulton Fish Market and checking compliance with SPDES permits.
  The broad number of responsibilities assigned to each ECO has been exacerbated by ongoing reductions in enforcement staff size at DEC.  According to a recent report by the Environmental Advocates of New York, 700 DEC jobs have been eliminated since 1994 and 35 ECO’s were eliminated between 2003 and 2004.
   Requests by Council staff to the Division of Environmental Enforcement for information relating to arrest and conviction rates were not responded to.

New York City Administrative Code

New York City prohibits illegal dumping through Section 16-119 of the New York City Administrative Code.  While this section broadly outlaws any form of illegal dumping it does not specifically mention the City’s waterways.  Dumping into the waterways is specifically outlawed in Section 22-112 of the New York City Administrative Code, which prohibits any type of waterway dumping unless done under the supervision of the United States supervisor of the harbor, defined as the United States Coast Guard’s “Captain of the Port”.  These laws, in part, are implemented through rules promulgated by the City’s Department of Health and Mental Hygiene, the Department of Sanitation, the Department of Environmental Protection, and the Department of Small Business Services.  


New York City enforces illegal dumping through two City agencies, the Department of Small Business Services and the Department of Sanitation (DOS).  Both DSBS and DOS have the power to issue notices of violation to dumpers.  Additionally, the Department of Environmental Protection monitors water quality in the region and drinking water throughout the water supply system.  DSBS includes the Dockmaster and Waterfronts Permits Division, which, according to the New York City FY 2005 budget, has a budget of $103,857 for its staff of two, a 49% decrease from FY 2004 when the department had a budget of $203,857 and a staff of five.
  This reduction occurred despite Council objections, however, Council did ensure that the Dockmaster Division remained part of DSBS and was not moved to the Department of Buildings.


Currently there are two Dockmasters who investigate unsafe conditions on the 587 miles of waterfront including trespassing, failing bulkheads and illegal dumping.  Because the Dockmasters do not have a boat, a typical day involves substantial driving to waterfront locations to investigate reports.  Dockmasters conduct investigations of alleged wrongdoing and issue compliance notices.  If the problem is not corrected within a given period the violator will receive a fine.
 Section 22-112 of the New York City Administrative Code establishes a penalty of “not more than two hundred fifty dollars nor less than five dollars, or imprisonment for not more than six months nor less than ten days,” for this misdemeanor and permits “one-half of such fine to be paid to the person giving information which shall lead to the conviction of the offender.”  Council requests to DSBS for information on the number and types of notices of violation were not met.  

The Department of Sanitation maintains an enforcement unit that issues notices of violations to illegal dumpers.  Unlike DSBS, Sanitation officers are responsible for monitoring all dumping that occurs in the City, not just on the waterfront.  According to the FY 2005 New York City budget, the DOS enforcement personnel consists of 80 people including both administrative positions and officers, a 47% decrease in staff from FY 2004 when 152 enforcement officers were employed.  The FY 2005 budget for the department is $8,269,468 representing a 7% decrease from FY 2004.
  The City Council also fought against these staff reductions.
  

The Department of Environmental Protection (DEP) is responsible for “protecting and preserving the environment of New York City and its watersheds in upstate New York.”
  Although DEP operates a skimmer vessel to remove floatable debris in the waterways and reports on harbor water quality monitoring in its annual New York Harbor Water Quality Report, the bulk of its environmental water-related enforcement is dedicated to protecting New York City’s watershed.
 New York City’s 2000 square mile watershed extends up to 125 miles from New York City and includes 300 miles of tunnels and aqueducts, 6000 miles of distribution mains, 19 reservoirs, and 21 dams.  This area comprises 130,000 acres of city-owned land and serves half the population of New York State.  Since September 11, 2001, DEP has increased the size of its Environmental Enforcement Division to 211 personnel, including 180 officers, from 59 in 1999.  DEP has taken a number of steps to protect water quality including dedicating over $115 million to watershed security enhancement, opening new DEP police precincts in upstate New York, and creating a new DEP training academy - the first of its kind in the nation. 
  

DEP enforcement is divided into three divisions: Environmental Enforcement, Special Operations and the Detective and Intelligence Division.  Environmental Enforcement acts as the eyes and ears of the agency, operating regular patrols and conducting preliminary investigations of suspected crime, pollution and terrorism.  The Special Operations Division is the emergency services unit and is equipped with a canine unit, scuba team, strategic patrol unit and an aviation unit.  Finally, the Detective and Intelligence Division is responsible for all long term investigations and works closely with federal, state, and local law enforcement including the New York City Police Department (NYPD) and the Federal Bureau of Investigations Joint Terrorism Task Force (FBI JTTF).
  It should be noted that DEP has been criticized recently for creating a work culture that fails to ensure that water quality standards are the most paramount of concerns.
  

ONGOING DUMPING ACTIVITIES

The Committee on Waterfronts has received reports from environmental organizations and waterway stewards containing allegations of illegal dumping activities taking place on many waterways in New York City.  Specifically, the Committee has received reports from Riverkeeper, a non-profit organization dedicated to protecting water resources through enforcement activities in the Hudson River Estuary and parts of New York Harbor; the Urban Divers, a New York City environmental organization based in Brooklyn; the Bronx River Alliance, a public-private organization that works to protect the Bronx River; the Newtown Creek Alliance, a community organization dedicated to revitalizing Newtown Creek; and New York/New Jersey Baykeeper, an environmental watchdog that monitors the Arthur Kill in New York and New Jersey.  Allegations of illegal dumping along the industrial waterways of New York City have included the Bronx River, Coney Island Creek, Flushing Creek, the Gowanus Canal, and Newtown Creek.

ANALYSIS


Int. No. 581 would add a new section 22-112.1 to chapter 1 of title 22 of the Administrative Code of the City of New York.  The bill is prefaced by a declaration of legislative findings and intent which underscores the need for the legislation.  The Council recognizes the gravity and importance of the phenomenon of illegal dumping into the waterways, as well as the myriad attempts at enforcing the various laws that exist to combat the problem.  However, it is apparent that there is no coordinated mechanism in place to harness these efforts into a truly effective deterrent to illegal dumpers.  Therefore, Int. No. 581 has been introduced in an attempt to create, by law, such a coordinated governmental response and plan to combat illegal dumping.


Subdivision (a) of new section 22-112.1 would set forth three definitions.  The term “illegal dumping” would be defined, only for purposes of the new section, as “placing, discharging or depositing, by any process or in any manner, piles, lumber, timber, driftwood, dirt, ashes, cinders, mud, sand, dredging, sludge, acid, oil, cement, or any other refuse matters, floatable or otherwise, in the waterways of New York.”  “Waterways of New York” would be defined as “all areas mapped as waterways and included in the City map pursuant to section 198 of the New York City Charter.”  Finally, the term “Commissioner” would mean the Commissioner of the Department of Small Business Services.


Subdivision (b) of new section 22-112.1 would require the Commissioner of DSBS, together with the Commissioners of DEP, DOS and the heads of any other agencies or offices that the Commissioner of DSBS deems appropriate, to devise and prepare a plan to combat illegal dumping.  The plan would be need to be revised, as necessary, at least once every two years and would be required to include the following, at a minimum:

1. Development of mandatory minimum guidelines for the loading and unloading of any materials on waterfront properties to reduce the possibility of materials being placed in the waterways;

2. Creation of a waterfront task force to aid the Commissioner of DSBS in devising the mandatory minimum guidelines for loading and unloading on waterfront properties and other common waterfront procedures the Commissioner deems relevant, which would include, but would not be limited to, the Mayor or his or her designee, the Speaker of the City Council or his or her designee, and five additional representatives who would each reside in a different borough which would represent property owners and/or tenant organizations, manufacturing and commercial advocacy groups, community-based organizations, environmental advocacy organizations and members of the general public.  The task force would also, when deemed appropriate to effectively discourage illegal dumping, recommend to the Commissioner of DSBS increases in the penalties imposed for illegal dumping;

3. Creation of an accessible and centralized source of contact for the reporting of illegal dumping and providing information on illegal dumping rules and regulations;

4. Creation of a protocol for coordination with other governmental entities that have jurisdiction over illegal dumping;

5. Provision for monitoring and recording the frequency of illegal dumping and the posting of signs at locations with frequent violations citing the laws prohibiting illegal dumping and providing information with which individuals may report instances of illegal dumping; and

6. Creation of a public education program to increase awareness about illegal dumping and encourage local residents to report observed illegal dumping activities through utilization of outreach programs, including but not limited to, local television and radio stations, community newspapers and other media outlets, and educational programs for schools, civic groups, and other local organizations.

Subdivision (c) of new section 22-112.1 would require the Commissioner of DSBS to implement all elements of the plan to combat illegal dumping on or before January 1, 2006.

Subdivision (d) of new section 22-112.1 would require the Commissioner of DSBS to submit a report to the Mayor and the City Council Speaker on or before January 1, 2007 and on or before January 1 every other year thereafter.  The report would encompass the two year period immediately preceding the report and would include at least the following information:  the number of complaints of illegal dumping received by each city agency, the number of notices of violation issued for illegal dumping by each city agency, the total amount of fines imposed for illegal dumping by each city agency and the total amount of fines collected by each city agency for illegal dumping into waterways.  The report would also include the Commissioner of DSBS’s best efforts to obtain similar information regarding complaints, notices of violations issued and fines imposed and collected for the same two year period by all relevant agencies on the state and federal levels of government.  The report only requires the Commissioner’s best efforts in recognition of the fact that the Commissioner of DSBS does not have control over agencies at these two levels of government and it would be unfair to impose an absolute obligation upon the Commissioner to obtain and report on information that may only be derived from agencies beyond his or her jurisdiction or authority.  Finally, the report would also include any recommendations made by the waterfront task force to increase the penalties imposed for illegal dumping as well as any revisions to the plan implemented since the prior plan’s submission, including the reasons for the implementation of such revisions.  

Int. No. 581 provides for an immediate effective date should the bill become a local law.   

CONCLUSION

Considering the extent and severity of the illegal dumping problems in New York City’s waterways, the Committees feel it appropriate at this time to consider legislation aimed at deterring, if not totally eliminating, illegal dumping activities.  Int. No. 581 represents one legislative approach to achieving this goal.  By creating and implementing a coordinated governmental plan to combat illegal dumping, the hope is that individuals and companies who intentionally discharge matter into the waterways that they know should not be placed in the waterways will find that government will take immediate and effective action against them.   
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