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Int. No. 224

By Council Members Jackson, Comrie, Gennaro, James, Mark-Viverito, Sanders Jr. and Stewart

A Local Law to amend the administrative code of the city of New York, in relation to the pre-qualification of
bidders for public works contracts.

Be it enacted by the Council as follows:

Section 1.  Declaration of Legislative Findings and Intent.

The Council finds that it is in the best interests of the city to hire only the lowest responsible bidder for

construction projects. The Council further finds that the current system, in which most contractors are

investigated and in which responsibility determinations are made only after bids are received, is not practicable

or in the best interests of the City in that it encourages cursory investigations and inaccurate findings which

result in projects that experience extensive delays, poor quality construction and demolition, and worker

abuses. The Council therefore finds that it is in the City’s best interest to qualify contractors to bid on

construction projects before bids are made in order to streamline and expedite the procurement process for
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public works projects, save the city money, and obtain the best quality construction for the lowest price.

Accordingly, the Council finds that it is in the best interests of the city of New York to hire only those

contractors for public works that have been determined to be responsible contractors and placed on a pre-

qualified bidders list.

§2. Chapter one of title six of the administrative code of the city of New York is hereby amended by

adding a new Section 6-130 to read as follows:

§6-130. Prequalification of public works contractors. a. Definitions. For purposes of this section only,

the following terms shall have the following meanings:

(1) “City agency” means any city, county, borough, administration, department, division, bureau, board,

commission or any subsidiary thereof; or any corporation, institution, agency of government, or any subsidiary

thereof, the finances of which are paid in whole or in part from the city treasury.

(2) “Contract” means any written agreement, purchase order or instrument whereby the city is

committed to expend or does expend funds in return for work, labor, services, supplies, equipment, materials,

or any combination of the foregoing.

(3) “Contracting agency” means any city agency that enters into or seeks to enter into a contract for

public works.

(4) “Contractor” means any person or entity that enters into or seeks to enter into a contract for public

works with a contracting agency.

(5) “Pre-qualified list” means a list of contractors and subcontractors who have been determined to be

responsible vendors for purposes of being awarded public works contracts.

(6) “Principal of the company” means individual owners, joint venturers, partners, directors, officers;

shareholders of ten percent or more of the company’s stock, including owners of other securities including, but

not limited to, stock options, secured or unsecured bonds, warrants and rights, that can be converted to stock

that, if exercised, would constitute ten percent or more of the company’s stock; managers or individuals who

participate in the overall policy-making or financial decisions of a contractor or subcontractor; and any person
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participate in the overall policy-making or financial decisions of a contractor or subcontractor; and any person

in a position to control and direct the contractor or subcontractor’s overall operations. For publicly-held

corporations, the term shall include a president, treasurer, shareholders of ten percent or more of the company’s

stock, and those officers and managers who would have direct responsibility for performance of public works

contracts.

(7) “Public works” means any construction program or project involving the construction, demolition,

restoration, rehabilitation, repair, renovation, or abatement of any building, structure, tunnel, excavation,

roadway, or bridge; the preparation for any construction program or project involving the construction,

demolition, restoration, rehabilitation, repair, renovation, or abatement of any building, structure, tunnel,

excavation, roadway, or bridge; or any final work involved in the completion of any construction program or

project involving the construction, demolition, restoration, rehabilitation, repair, renovation, or abatement of

any building, structure, tunnel, excavation, roadway, or bridge, the financing of which is provided, in whole or

in part, by the city of New York, any city agency, or any subsidiary thereof; any public benefit corporation;

public authority, industrial development agency, or any subsidiary thereof.

(8) “Subcontractor” means any person or entity that enters into a contract with a contractor to complete

any portion, in part or in whole, of any contract for public works.

b. Except as otherwise permitted pursuant to state and local law and procurement policy board rules,

contracts for public works shall be awarded to the lowest responsible bidder through competitive sealed

bidding.

c. Determinations of responsibility for contractors and subcontractors on public works projects shall be

made prior to solicitation for bids and each agency shall maintain pre-qualified lists as required under this

section.

d. No contracting agency shall enter into or renew any public works contract valued at $250,000 or

greater with a contractor, or approve a sub-contract valued at $100,000 or greater, unless such contractor or sub

-contractor was included on such agency’s appropriate pre-qualified list prior to the solicitation for bids for
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-contractor was included on such agency’s appropriate pre-qualified list prior to the solicitation for bids for

such public works contract as required under this section.

e. To be considered for inclusion on a pre-qualified list, a contractor or sub-contractor shall submit an

application with the following information to the appropriate agency for its consideration along with a written

certification signed by an officer of such contractor or subcontractor under penalty of perjury that such

information is truthful and a fee of five hundred dollars, provided that nothing in this section shall preclude an

agency from requiring additional information:

1.  For all construction projects on which the contractor performed construction

services during the five years immediately preceding application the contractor shall provide:

(a) the start date of each contract;

(b) the proposed completion date of each contract;

(c) the actual completion date of each contract or, for contracts with a contracting agency, the date upon

which the contract was deemed complete by the awarding agency;

(d) the budget for each contract;

(e) for contracts with a contracting agency, the number, if any, of change orders requested by contractor

and the number, if any, of change orders approved by the agency;

(f) the total budget for each contract, including, for contracts with agency contractors, agency approved

change orders;

(g) the final cost of each contract, including agency approved change orders;

(h) proof of payment of prevailing wage, and compliance with applicable federal, state, and local

prevailing wage laws, rules and regulations;

(i) proof of payment of workers’ compensation insurance and compliance with applicable federal, state,

and  local workers compensation  laws, rules and regulations;

(j) proof of payment of unemployment insurance premiums and compliance with applicable federal,
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state, and local unemployment insurance laws, rules and regulations;

(k) proof of payment of disability insurance premiums and compliance with applicable federal, state,

and local disability insurance laws, rules and regulations;

(l) proof of deduction of payroll taxes and proof of payment of payroll taxes to the proper governmental

authority;

(m) copies of prevailing wage, workers compensation insurance, unemployment insurance and/or

disability insurance complaints filed or violations issued;

(n) copies of the dispositions of all prevailing wage, workers compensation, unemployment insurance

and/or disability insurance complaints filed or violations issued;

(o) copies of all violations, judgments and/or liens issued by any of the following agencies: occupational

safety and health administration, federal environmental protection agency, New York city department of

buildings, New York city department of health, New York city department of environmental protection, and the

fire department of New York, and copies of all dispositions of such violations, judgments and/or liens;

(p) copies of any complaints filed or violations issued based on federal, state, and/or local anti-

discrimination laws, rules and regulations and copies of the disposition of any such complaints. For cases that

have not yet been disposed of the contractor shall also provide a report of the status of such complaint;

(q) copies of any findings against the contractor of unfair labor practices pursuant to federal and/or state

labor laws, rules and regulations;

(r) a list of all principals of the company; and

(s) a list of all other companies wherein any of the principals of the company listed in subdivision r

serve, and/or served as a principal of the company during the five years immediately preceding the application

for pre-qualification.

f. The mayor shall appoint annually each member of an advisory board to recommend standards for

inclusion on pre-qualified lists. The advisory board shall consist of three construction industry representatives;

three construction industry employee representatives; and one representative of a recognized occupational
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three construction industry employee representatives; and one representative of a recognized occupational

safety and health organization. Appointments to the advisory board shall be for a period of one year and

members shall serve without compensation. The advisory board shall make initial recommendations of

standards for inclusion on pre-qualified lists to the mayor and the speaker of the council within one hundred

and eighty days of the enactment of the local law that added this section. After its initial recommendation of

standards, the advisory board shall meet no less than once each year to review and recommend revision of such

standards.

g. After receipt of an application, certification and fee as required in subsection e of this section, the

agency shall approve or deny such application within 90 days of the date of submission of such application,

certification and fee. The application and certification shall be available for public inspection within ten days of

submission, including, but not limited to, by posting on the internet at a site to be determined and published by

the city chief procurement officer. In making such pre-qualification determinations, agencies shall consider (i)

the information submitted for consideration in an application for pre-qualification; (ii) any relevant past

contract performance reviews; (iii) relevant information contained in the computerized database created

pursuant to section 6-116.2 of the administrative code; (iv) relevant information contained in the computerized

database created pursuant to subsection h of this section, provided, however, that the absence of prior

experience on public works projects shall not itself form the basis for a negative pre-qualification

determination; and (v) public comments submitted to the agency regarding such application.

h.  The mayor shall create and maintain a computerized database which shall contain:

(1)  each agency’s pre-qualified lists;

(2)  all prequalification applications submitted by contractors; and

(3) all prequalification determinations and appeal decisions made pursuant to subdivision k of this

section.

i. All contractors and subcontractors, except for those ineligible pursuant to subsection m of this section

and those debarred or suspended from entering into contracts with the city, are eligible to apply for pre-
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and those debarred or suspended from entering into contracts with the city, are eligible to apply for pre-

qualification and inclusion on a pre-qualified list. The mayor shall cause to be published in the city record a

prominently placed continuous notice of the requirement of pre-qualification for public works contracts and the

application process for pre-qualification. Applications for pre-qualification shall be available on a continual

basis and may be submitted to contracting agencies at any time.

j. Pre-qualified lists shall be reviewed at least once annually and contractors or subcontractors that no

longer meet pre-qualification standards shall be removed from the lists.

k. A contractor or subcontractor may be removed from a pre-qualified list at any time prior to the award

of a contract. Contracting agencies shall review all available information regarding a contractor or

subcontractor prior to the awarding of a contract. If, based on changed circumstances or additional information

acquired by the contracting agency, a pre-qualified contractor or subcontractor is subsequently found to be non-

responsible then such contractor or subcontractor shall be removed from any pre-qualified list in which it is

included.

l. In the event that an agency denies pre-qualification, rescinds a previous pre-qualification approval, or

otherwise removes a contractor or subcontractor from a pre-qualified list, the agency shall notify the contractor

or subcontractor of such denial, rescission or removal in writing. The contractor or subcontractor shall have 15

days from the date of the agency’s denial, rescission or removal to file a written appeal with the city chief

procurement officer who shall consider any and all additional information submitted by such contractor in such

appeal and shall make a prompt determination on such appeal. The decision of the city chief procurement

officer shall be final.

m. Contractors or subcontractors may not reapply for inclusion on any city agency’s pre-qualified list

for at least twelve months after a denial, rescission or removal of pre-qualification, except that the mayor may,

in his or her discretion and if it is in the best interest of the city, allow for reapplication at an earlier date.

n. If a contractor or subcontractor is pre-qualified then such contractor or sub-contractor shall be

included on a pre-qualified list and eligible to enter into public works contracts according to the following
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included on a pre-qualified list and eligible to enter into public works contracts according to the following

schedule:

(1) Otherwise pre-qualified contractors or subcontractors with no prior construction experience may

compete for contracts on public works projects valued at up to $500,000;

(2) Otherwise pre-qualified contractors or subcontractors with prior experience on construction projects

valued at up to $500,000 may compete for contracts on public works projects valued at up to $1,000,000;

(3) Otherwise pre-qualified contractors or subcontractors with prior experience on construction projects

valued at up to $1,000,000 may compete for contracts on public works projects valued at up to $5,000,000;

(4) Otherwise pre-qualified contractors or subcontractors with prior experience on construction projects

valued at up to $5,000,000 may compete for contracts on public works projects valued at up to $10,000,000;

and

(5) Otherwise pre-qualified contractors or subcontractors with prior experience on construction projects

valued at over $5,000,000 may compete for contracts on public works projects of any value.

o. Upon a determination through litigation or arbitration that a contractor or sub-contractor has made a

false certification of a material fact, such contractor and/or sub-contractor shall be liable for a civil penalty of

not less than $50,000, and/or debarment of the contractor and its principal officers, or the sub-contractor and its

principal officers, for a period of at least three years and the rescission of any contracts underway. If during the

term of a public works contract a contractor is found to have made a false statement on its pre-qualification

application then such falsehood shall be considered a material breach of such contract.

p. At least once annually, and at the time of submitting any bid or proposal in response to a solicitation,

contractors and subcontractors shall affirm that there has been no change in the information included in such

contractor’s or subcontractor’s pre-qualification application, or shall supply changed information, if necessary,

along with a fee of two hundred and fifty dollars.

q. At least ninety days prior to the issuance of a solicitation for bids on a public works project by an

agency, such agency shall cause to be published in the city record a notice of its intent to solicit bids for a
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agency, such agency shall cause to be published in the city record a notice of its intent to solicit bids for a

public works project from a pre-qualified list. Such notice shall include, but not be limited to, the list from

which bids will be solicited and the application process for pre-qualification.

r. The contractor or sub-contractor shall provide the City Chief Procurement Officer and the

Comptroller access to its records for the purpose of audits and/or investigations to ascertain compliance with

the provisions of this section, and upon request shall provide evidence, including but not limited to certified

audits, that the contractor or sub-contractor is in compliance with the provisions of this section.

s.  The certified application for pre-qualification shall be included in the agency contract file.

t. The Comptroller shall, in accordance with section 93 of the charter, conduct annual random audits

and/or investigations of statistically significant groups of contractors and sub-contractors to measure and ensure

compliance with the requirements of this section. Contractors and sub-contractors shall make such information

available as is necessary to conduct such audits. Beginning October 1, 2004 and at least annually thereafter, the

Comptroller shall report the results of such audits to the Mayor and the City Council.

u. The City Chief Procurement Officer shall promulgate such rules and regulations as necessary to

carry out the requirements of this section.

v. The requirements of this section shall not apply to any contract with a contracting agency entered

into or renewed prior to the effective date of this section or to contracts that are emergency procurements

pursuant to section three hundred fifteen of the charter.

w. Nothing in this section shall be construed to limit the city’s authority to cancel or terminate a

contract, deny or withdraw approval to perform a subcontract or provide supplies, issue a non-responsibility

finding, issue a non-responsiveness finding, deny a person or entity pre-qualification, or otherwise deny a

person or entity city business.

§3. If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any

reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such

portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the
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portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the

remaining portions of this law, which remaining portions shall continue in full force and effect.

§4. This local law shall take effect one hundred and eighty days after its enactment, provided, however,

that any rules or actions consistent with this local law and necessary to its implementation may be promulgated

or effected prior to such effective date.

DS
Int. 294/2004
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