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Res. No. 868

Resolution calling upon the President of the United States to close the federal carried interest tax loophole
using executive action

By Council Members Ferreras-Copeland, Koo, Miller, Rosenthal and Kallos

Whereas, The federal carried interest tax loophole allows managers of private equity, venture capital,

hedge, and other private investment funds to have their compensation from those funds taxed at a lower rate

than most American workers’ compensations; and

Whereas, In general, a significant portion of these managers’ compensation is in the form of a

percentage of the profits earned by the private investment funds, referred to as carried interest; and

Whereas, For purposes of the federal income tax, a loophole exists in the federal tax regulations that

permits these individuals to receive compensation for their services as private investment fund managers, but to
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avoid paying the higher tax rate that other workers who receive compensation for their services must pay; and

Whereas, Because of this loophole, the compensation of private investment fund managers is treated as

capital gains, rather than ordinary income, so it is taxed at the long-term capital gains rate of 20 percent; and

Whereas, The long-term capital gains rate is approximately half of the top marginal rate of 39.6 percent

the rate that would be imposed for federal income taxes if the compensation was treated like other forms of

compensation and taxed as ordinary income; and

Whereas, According to a New York Times article titled “For Top 25 Hedge Fund Managers, a Difficult

2014 Still Paid Well,” in 2014 the top 25 hedge fund managers earned a combined $11.62 billion in

compensation, with three individuals earning over $1 billion each; and

Whereas, According to the article, despite this extraordinary amount of total compensation, the 2014

total was significantly lower than the $21.15 billion earned by the top 25 hedge fund managers in 2013; and

Whereas, Because of the carried interest tax loophole, these extremely wealthy individuals are receiving

a disproportionately large tax benefit that often causes them to pay a much lower effective tax rate than the

average worker who earns a tiny fraction of the compensation earned by the private investment fund managers;

and

Whereas, According to the Congressional Budget Office, closing this loophole would have produced an

estimated $17 billion in additional federal revenues between 2014 and 2023 and could have been used to fund a

plethora of needs across the country; and

Whereas, In addition to the impact on federal revenues, closing the carried interest tax loophole would

have an impact on New York City’s revenues through the City’s unincorporated business tax; and

Whereas, The City’s unincorporated business tax is imposed on any individual or unincorporated entity

engaged in any trade, business, profession, or occupation carried on within the City of New York; and

Whereas, As a result of the federal government’s classification of carried interest as investment income

in the form of capital gains rather than ordinary income, New York City also treats carried interest as
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investment income rather than business income subject to the unincorporated business tax; and

Whereas, Accordingly, carried interest is currently exempt from the City’s unincorporated business tax;

and

Whereas, In 2008, the Fiscal Policy Institute estimated that the City would realize an additional $160

million to $225 million per year if it imposed the unincorporated business tax on carried interest; and

Whereas, In March 2015, the White House Press Secretary stated that the President was “very

interested” in the possibility of using executive action to close certain federal tax loopholes such as the carried

interest loophole; and

Whereas, Since the carried interest loophole was not created through a legislative act of Congress, but

rather through the administrative opinions and interpretations of the Internal Revenue Service, it is appropriate

for the President to act by executive action to close the loophole; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the President of the United States to

close the federal carried interest tax loophole using executive action.
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