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I. 
Introduction

On December 9, 2020, the Committee on Finance, chaired by Council Member Daniel Dromm will hold a hearing on Preconsidered Int. No., A Local Law to amend the administrative code of the city of New York, in relation to the sale of tax liens, introduced by Council Member Adams by request of the Mayor. This is the first hearing on this legislation. Those invited to testify include representatives from the Mayor’s Office of Management and Budget (OMB), the New York City Department of Finance (DOF), the New York City Department of Housing Preservation and Development (HPD), the New York City Department of Environmental Protection (DEP), and other interested parties. 
II. Property Tax Lien Background
A lien is a legal claim against real property for unpaid property taxes, water, sewer or other property charges, as well as the interest due on these taxes and charges.[footnoteRef:1] When outstanding amounts have been delinquent for a legally specified period of time, and the City has mailed notice to the property owner, the City of New York is allowed to sell the lien(s) to an authorized third party, who becomes the “tax lien purchaser.”[footnoteRef:2] The new tax lien purchaser then has the authority to collect the money that was previously owed to the City, plus other fees and interest.[footnoteRef:3] [1:  See generally, NYC Administrative Code, Title 11, Chapter 3.]  [2:  See NYC Administrative Code § 11-332.]  [3:  Id.] 

In the City’s lien sale program, the tax lien purchaser is a statutory trust (the Trust), set up and “closely monitored” by the City to ensure that the Trust is acting in compliance with the trust documents.[footnoteRef:4] The Trust must resolve the outstanding debts in a “professional, fair, but unambiguous manner.”[footnoteRef:5] After the liens are sold to the Trust, the Trust only owns the liens, not the underlying property itself. Thus, the property owner still holds title to the property and may pay off the liens to the Trust.[footnoteRef:6]  [4:  New York City Department of Finance, Report of the Lien Sale Task Force (September 2016), available at http://www1.nyc.gov/assets/finance/downloads/pdf/reports/lien_sale_report/lien_sale_task_force_report.pdf]  [5:  Id.]  [6:  Id. ] 

The Trust engages ratings agencies to examine the credit quality of liens that are collateralized, and subsequently sells bonds to investors to pay the City a “cash-advance” for the lien purchase.[footnoteRef:7] The Trust will then hire professional servicers to attempt to collect the delinquent taxes and charges.[footnoteRef:8] Once a sufficient amount is collected to retire the Trust’s bonds (i.e. pay back the investors), the residual amount is paid to the City.[footnoteRef:9] If the property owner does not voluntarily redeem their lien or enter into a forbearance agreement within one year after the date the liens were sold, it is then that the liens become subject to foreclosure.[footnoteRef:10]    [7:  Id.]  [8:  Id.]  [9:  Id.]  [10:  Id.] 

III.   Legislative History
In 1996, the Council adopted Local Law No. 26 of 1996, which provided that “a tax lien or tax liens on a property or any component of the amount thereof may be sold by the city when such tax lien or tax liens shall have remained unpaid in whole or in part for one year, provided, however, that a tax lien or tax liens on any class 1 property or on class 2 property that is a residential condominium or residential cooperative, as such classes of property are defined in subdivision 1 of section 1802 of the real property tax law, may be sold by the city only when the real property tax component of such tax lien or tax liens shall have remained unpaid in whole or in part for three years....” Local Law No. 26 did not permit the City to sell any tax lien or tax liens that did not contain a real property tax component. In other words, tax liens on any property that were comprised solely of unpaid water and sewer charges and/or non-property tax lienable charges could not be sold by the City.[footnoteRef:11]   [11:  See Local Law 26 of 1996, as codified in NYC Administrative Code § 11-319 (a). ] 

	In 1997, and again in 2001, the Council enacted legislation that extended the Commissioner’s authority to sell tax liens.[footnoteRef:12] Together, these local laws excluded from the lien sale property owned by a company organized pursuant to article XI of the State Private Housing Finance Law (Housing Development Fund Corporations-HDFCs), and allowed the sale of liens on class 4 properties with only a water or sewer component so long as the property was in arrears for a minimum of one year. In 2006, after a series of amendments and extensions, the tax lien program, pursuant to Local Law 2 of 2006, was extended until August 31, 2006.[footnoteRef:13]  [12:  See Local Law 98 of 1997 and Local Law 26 of 2001.]  [13:  See NYC Administrative Code § 11-319(b). ] 

	In 2007 the Council enacted Local Law 68, which reauthorized and extended the Commissioner’s authority to sell tax liens based on delinquent property taxes or delinquent water and sewer charges until December 31, 2010.[footnoteRef:14] This legislation authorized the Commissioner for the first time to conduct stand-alone lien sales of delinquent water and sewer charges on certain residential properties. [14:  See Local Law 68 of 2007.] 

	In 2011, the Council again enacted legislation that extended the Commissioner’s authority to sell tax liens.[footnoteRef:15] Local Law 15 of 2011 made significant changes to the lien sale law, as described in more detail below, and added a host of property owner protections that had never before existed in the law. The legislation also authorized the Commissioner to sell liens for delinquent charges pursuant to the Emergency Repair Program and the Alternative Enforcement Program. The Commissioner’s authority to sell tax liens under Local Law 15 expired on December 31, 2014. [15:  See Local Law 15 of 2011.] 

The Council next extended the Commissioner’s authority in January 2015 with the enactment of Local Law 14 of 2015.[footnoteRef:16] This renewed the program until December 31, 2016.[footnoteRef:17] Additionally, Local Law 14 excluded certain properties impacted by Superstorm Sandy from lien sales, provides that certain notices be provided to not-for-profits, required a report to the Council by lien sale servicers containing specified property details for each lien, and authorized Council Members to request outreach sessions with DOF, DEP and HPD.[footnoteRef:18] Finally, Local Law 14 established a temporary lien sale task force to be comprised of ten members (representatives of the Mayor, Mayor’s Office of Management and Budget, DOF, HPD, DEP, and five Council members) to review and evaluate the lien sale program in an effort to ensure that it is “fair, efficient and effective” and to present the findings of the Task Force in a report issued to the Mayor and the Speaker.[footnoteRef:19] [16:  See Local Law 14 of 2015.]  [17:  Id.]  [18:  Id.]  [19:  Id.] 

In 2016, the Council again enacted legislation that extended the Commissioner’s authority to sell tax liens. Local Law 4 of 2017 made several changes to the tax lien sale and allowed for greater flexibility with payment plans, including the option of monthly payments and a one-time opportunity to enter into a second payment plan if the property owner has defaulted on a previous plan. The legislation also made changes to the notification and communication requirements, including the provision of written notification to the owner when a property is removed from the lien sale due to payment or any other reason, expansion of the use of telephone and email as outreach methods, and connecting property owners to financial counseling resources. Local Law 4 also mandated greater data collection and reporting on the impact of the lien sale, including the reporting of currently available data on the charges accrued to properties after the lien sale, mortgage and title transfers of properties included in the lien sale, and surveys to determine the circumstances that lead property owners to fall behind on municipal charges. Finally, the legislation allowed emergency repair charges of at least $1,000, that had remained unpaid for at least one year, to trigger lien sale eligibility for non-owner occupied one-, two-, and three-family homes. 
IV. New York City Lien Sale Program

a. Overview 
The tax lien sale is administered by DOF, which sells liens for overdue property taxes, water and sewer charges, and other property charges to a non-profit trust.[footnoteRef:20] The agency sends out four warning notices to property owners starting three months prior to the sale, alerting them that the property is at risk of having liens sold.[footnoteRef:21] According to DOF, typically over 80 percent of property owners who receive warning notices, pay the full amount owed, enter into a payment plan, or obtain an exemption that removes them from the at-risk pool.[footnoteRef:22] [20:  Press Release, New York City Mayor Bill de Blasio, Mayor de Blasio Announces Postponement of Annual Tax Lien Sale Until September (Jul. 7, 20), available at https://www1.nyc.gov/office-of-the-mayor/news/503-20/mayor-de-blasio-postponement-annual-tax-lien-sale-until-september (last accessed on December 8, 2020).]  [21:  Id.]  [22:  Id.] 

	Property Type
	Property Tax Debt
	Water/Sewer Debt
	Emergency Repair and Alternative Enforcement Program Charges***

	
	Minimum Amount
	Years Overdue
	Minimum Amount
	Years Overdue
	Minimum Amount
	Years Overdue

	1-Family House
	$1,000
	3
	n/a*
	n/a
	n/a
	n/a

	2-3-Family House
	$1,000
	3
	$2,000
	1
	$1,000**
	1**

	Residential Condominium & Residential Cooperation
	$1,000
	3
	$1,000
	1
	$1,000
	1

	Housing Development Fund Corporation (HDFC) Rentals
	$5,000
	2
	$5,000
	2
	$5,000
	2

	Other Class 2 Properties (non-HDFC rentals 4+ Family)
	$1,000
	1
	$1,000
	1
	$1,000
	1

	Class 4 Properties
	$1,000
	1
	$1,000
	1
	$1,000
	1

	*Although the water/sewer debt may not be sold, DEP may report it to a credit reporting agency if the charges remain delinquent.
**Only applies to 3-Family non-owner occupied homes in Alternative Enforcement Program.
***Only charges posted on or after January 1, 2006 may be included. 


Currently, the threshold amounts and years overdue that once met, make a property eligible for the lien sale depend on the particular type of property: [footnoteRef:23] [23:  The New York City Department of Finance, Report of the Lien Sale Task Force (September 2016), available at http://www1.nyc.gov/assets/finance/downloads/pdf/reports/lien_sale_report/lien_sale_task_force_report.pdf (last accessed on December 8, 2020).] 




Source: New York City Department of Finance

However, certain properties remain exempt from lien sales. Liens on owner-occupied one, two, and three-family homes and residential condominiums for which the property owner qualifies for the senior citizen homeowners’ exemption, the disabled homeowners’ exemption, and/or certain veteran exemptions may not be sold.[footnoteRef:24] Active duty military personnel may also request exclusions from the tax lien sale by completing an affidavit.[footnoteRef:25] In addition, various City agencies have the authority to remove liens from the lien sale list in their discretion. [24:  Id.]  [25:  Id.] 

	As mentioned previously, the lien sale process begins with a 90-day notice of intention to sell the liens that is sent to the property in question.[footnoteRef:26] The notice indicates that to avoid the sale of a lien on the property, the debt must be resolved within 90 days.[footnoteRef:27] Liens may be sold even in cases where the individual is contesting the assessed value of the property or the amount of other charges.[footnoteRef:28] A property owner can resolve the debt either by paying the full amount, arranging a payment agreement, or bringing a payment agreement in default up to date.[footnoteRef:29] Individuals may make these payments online, by mail, or in person at DOF offices.[footnoteRef:30] [26:  Id. at supra fn 4.]  [27:  Id.]  [28:  Id.]  [29:  Id.]  [30:  Id.] 

If the debt is not resolved within the prescribed period, the City will sell the lien(s) to a single authorized buyer.[footnoteRef:31] Within 90 days following the sale, the DOF will notify all property owners by mail of the terms and conditions under which the lien was sold, the name and address of the new lienholder, and the name of the lienholder’s authorized representative.[footnoteRef:32] After a lien is sold, the property owner owes the taxes, charges, and accrued interest to the new lienholder.[footnoteRef:33] The amount on the lien increases once it is sold by the City, and lienholders are authorized to charge a surcharge on the entire lien amount, interest (compounded daily and payable semi-annually), and administrative costs of the sale (including the costs to cover the notice and advertisement fees).[footnoteRef:34] The authorized representative of the new lienholder will contact the property owner regarding the arrangement of payments after the sale.[footnoteRef:35] [31:  Id.]  [32:  Id.]  [33:  Id.]  [34:  Id.]  [35:  Id.] 

The aggregate amount of each tax lien transferred to the lienholder is due and payable one year from the date of the sale. Until such aggregate amount is fully paid and discharged, the lienholder is entitled to receive interest on the aggregate amount from the date of sale and apply a semi-annual interest rate.[footnoteRef:36] Foreclosure proceedings may begin as early as where the semi-annual interest payment is not paid within 30 days of the payment due date or current taxes or charges remain unpaid for six months before the lien is paid in full.[footnoteRef:37] [36:  Id.]  [37:  Id.] 

b. Impact of the Lien Sale Program
According to a report by the Coalition for Affordable Homes, Compounding Debt Race, Affordability, and NYC’s Tax Lien Sale,[footnoteRef:38]  the City’s tax lien sale has historically hit black and brown communities the hardest. The neighborhoods that are hardest hit by the sale of liens on one-to-three family homes are communities of color – the same communities that struggled to recover from the mortgage foreclosure crisis.[footnoteRef:39] [38:  The Coalition for Affordable Homes, in collaboration with The Center for New York City Neighborhood, Compounding Debt Race, Affordability, and NYC’s Tax Lien Sale (Nov. 1, 16), available at https://s28299.pcdn.co/wp-content/uploads/2014/02/CAH-tax-lien-sale-report-final.pdf (last accessed on December 8, 2020). ]  [39:  Id.] 

According to a study by the NYU Furman Center, East New York in Brooklyn and the neighborhoods of Jamaica and Hollis in southeast Queens have had the highest numbers of tax liens on class 1 properties sold.[footnoteRef:40] Between 2010 and 2015, 1,390 properties in just these two community districts have had at least one tax lien sold, which makes it 18 percent of all tax liens on tax class 1 properties in just two out of 56 community districts in the Bronx, Brooklyn, Queens, and Manhattan.[footnoteRef:41] Eastern Brooklyn and southeast Queens has among the highest concentrations of black and Hispanic homeowners in the City.[footnoteRef:42] They were also the epicenters of the mortgage foreclosure crisis, and continue to struggle with some of the highest foreclosure rates in the City.[footnoteRef:43] [40:  Id.]  [41:  Id.]  [42:  Id.]  [43:  Id.] 

According to the report, the lien sale also destabilizes an additional segment of properties in these distressed communities: those without mortgages.[footnoteRef:44] Many seniors who have paid off their mortgage or families who have inherited homes without a mortgage can find their properties at risk of foreclosure as a result of the tax lien sale.[footnoteRef:45] [44:  Id.]  [45:  Id.] 

c. Property Tax Delinquency

One goal of the tax lien sale program was to increase property tax collections and thereby lower the delinquency rate. According to the 1999 Mayor’s Management Report, the real property tax delinquency rate was almost five percent in the early to mid-1990s, before implementation of the tax lien sale program.[footnoteRef:46]   [46:  The City of New York, Mayor’s Management Report Fiscal 1999, available at http://www1.nyc.gov/assets/operations/downloads/pdf/mmr/0999_summary.pdf (last accessed on December 8, 2020).] 

Although the delinquency rates have dropped significantly since the implementation of the lien sale program, the rate has gradually increased in recent years. The following tables provides a comparison of the property tax delinquency rates for Fiscal 2019, 2018 and 2017, as provided in DOF’s Fiscal 2020 Annual Property Tax Report:[footnoteRef:47]  [47:  The City of New York, Department of Finance, Division of Tax Policy and Data Analytics, Annual Report of the New York City Property Tax, Fiscal Year 2020, available at https://www1.nyc.gov/assets/finance/downloads/pdf/reports/reports-property-tax/nyc_property_fy20.pdf (last accessed on December 8, 2020).] 

[image: ]
According to the report, the delinquency rate has increased from 1.28 percent in Fiscal Year 2018 to 1.69 percent in Fiscal Year 2019, as of June 30.[footnoteRef:48] Additionally, in Fiscal 2019, the number of delinquent parcels increased by 22.6 percent, while the delinquent amount increased by $137.2 million.[footnoteRef:49] For class 1properties, the number of delinquent parcels has also increased by 17.2 percent, to 52,598, while the amount delinquent increased by 20.2 percent, to $140.2 million.[footnoteRef:50] [48:  Id.]  [49:  Id.]  [50:  Id.] 

V. The 2020 Tax Lien Sale

Prior to the COVID-19 outbreak, New York City was scheduled to hold its annual tax lien sale in May 2020.[footnoteRef:51] However, in response to the public health and economic crises resulting from the pandemic, Mayor de Blasio announced that he was postponing the tax lien sale until August 2020.  Subsequently, on July 7, 2020, Mayor de Blasio announced the postponement of the tax lien sale until September 2020, as the City continued its recovery from the COVID-19 pandemic.[footnoteRef:52] In late July, the Administration specifically set September 4, 2020 as the date for the lien sale and sent out the required 30-day notices to properties at-risk of having their liens sold. [51:  Transcript: Mayor de Blasio Holds Media Availability at the USTA Billie Jean King National Tennis Center (Mar. 31, 20), available at https://www1.nyc.gov/office-of-the-mayor/news/213-20/transcript-mayor-de-blasio-holds-media-availabiltiy-the-usta-billie-jean-king-national-tennis (last accessed on December 7, 2020).]  [52:  Press Release, New York City Mayor Bill de Blasio, Mayor de Blasio Announces Postponement of Annual Tax Lien Sale Until September (Jul. 7, 20), available at https://www1.nyc.gov/office-of-the-mayor/news/503-20/mayor-de-blasio-postponement-annual-tax-lien-sale-until-september (last accessed on December 7, 2020).] 

On September 4, 2020, the day the lien sale was supposed to take place, Mayor de Blasio further delayed the lien sale to September 25, 2020.[footnoteRef:53] In a statement, the Mayor said that “COVID-19 has hit the pocketbooks of New Yorkers hard, and we’re doing whatever we can to give New Yorkers some relief…[p]ostponing the lien sale will allow New Yorkers more time to work with the City on their best path forward.”[footnoteRef:54]  The same day, Governor Cuomo issued an Executive Order suspending the City’s ability to conduct the tax lien sale until after the end of the State declaration of emergency.[footnoteRef:55] In a joint statement, the Governor and Attorney General Letitia James released a statement stating that "COVID-19 caused enormous disruption in the daily lives of New Yorkers, including their ability to keep a roof over their head…The tax and water lien sale was delayed in May in recognition of this hardship, and given the current economic climate it makes sense to delay it again so that homeowners aren't facing further uncertainty. This measure is part and parcel with our ongoing efforts to help New Yorkers weather the ongoing public health emergency." [footnoteRef:56] [53:  Press Release, New York City Mayor Bill de Blasio, Mayor de Blasio Announces Delay of Tax Lien Sale Until September 25, 2020 (Sept. 4, 20), available at https://www1.nyc.gov/office-of-the-mayor/news/641-20/mayor-de-blasio-delay-tax-lien-sale-until-september-25-2020 (last accessed on December 8, 2020).]  [54:  Id.]  [55:  New York State Governor Andrew M. Cuomo, Executive Order No. 202.60: Continuing Temporary Suspension and Modification of Laws Relating to the Disaster Emergency (Sept. 2, 20) available at https://www.governor.ny.gov/news/no-20260-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency (last accessed on December 8, 2020).]  [56:  Press Release, New York State Governor Andrew M. Cuomo, Governor Cuomo and Attorney General James Protect Thousands of Homeowners by Stopping Tax Lien Sale (Sept. 4, 20), available at https://www.governor.ny.gov/news/governor-cuomo-and-attorney-general-james-protect-thousands-homeowners-stopping-tax-lien-sale (last accessed on December 8, 2020).] 

Since September, the Governor has issued a series of executive orders further suspending the tax lien sale with the latest order suspending it through January 1, 2021.[footnoteRef:57]  [57:  New York State Governor Andrew M. Cuomo, Executive Order No. 202.79 Continuing Temporary Suspension and Modification of Laws Relating to the Disaster Emergency, available at https://www.governor.ny.gov/news/no-20279-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency (last accessed on December 8, 2020). ] 

The most recent data shows that approximately 3,358 properties are still at risk of having their liens sold.[footnoteRef:58] Although this is a significant drop from the 9,678 properties that received the 30-day warning notice of their eligibility for inclusion in the September 2020 tax lien sale, there are still at least 1,580 of properties that remain in the at-risk pool that are classified as class 1 properties, which mainly consists of residential properties and vacant land.  [58:  Based on data provided by the Department of Finance. ] 


VI. Analysis of Preconsidered Int. No.
Section 1 would reauthorize the City’s tax lien sale program until December 31, 2024.
Section 2 would prevent tax liens on any class 1 property that is not vacant land from being sold in a tax lien sale during the period beginning on January 1, 2021 and ending on December 31, 2021, provided that such properties have an assessed value of less than $250,000; and that the property owner submits documentation to DOF demonstrating before the date of the lien sale that: (i) the property owner’s income was less than $150,000 for the most recent calendar year or fiscal year for which the owner filed a federal or state income tax return; and (ii) the owner has been adversely affected by the COVID-19 pandemic.
	Section 3 would provide that the local law takes effect immediately and is retroactive to and deemed to have been in full force and effect as of January 1, 2021. 





Int. No. 

By Council Member Adams (by request of the Mayor)

..Title
A Local Law to amend the administrative code of the city of New York, in relation to the sale of tax liens.
..Body

Be it enacted by the Council as follows:


Section 1. The opening paragraph of subdivision b of section 11-319 of the administrative code of the city of New York, as amended by local law number 4 for the year 2017, is amended to read as follows:
The commissioner of finance, on behalf of the city, may sell tax liens, either individually, in combinations, or in the aggregate, pursuant to the procedures provided herein. The commissioner of finance shall establish the terms and conditions of a sale of a tax lien or tax liens. [Enactment of the local law that added this sentence shall be deemed to constitute authorization by the council for the commissioner of finance to conduct a sale or sales of tax liens through and including December thirty-first, two thousand twenty. Subsequent to December thirty-first, two thousand twenty, the city shall not have the authority to sell tax liens.] Enactment of the local law that added this sentence shall be deemed to constitute authorization by the council for the commissioner of finance to conduct a sale or sales of tax liens through and including December thirty-first, two thousand twenty-four. Subsequent to December thirty-first, two thousand twenty-four, the city shall not have the authority to sell tax liens.
§ 2. Subdivision b of section 11-319 of the administrative code of the city of New York is amended by adding a new paragraph 14 to read as follows:
14. Notwithstanding any provision of this chapter to the contrary, during the period commencing January first, two thousand twenty-one and ending December thirty-first, two thousand twenty-one no tax lien or tax liens on any covered property shall be sold where the assessed value of such covered property is less than two hundred fifty thousand dollars and the owner of such covered property submits documentation to the commissioner of finance prior to the date of the sale demonstrating that: (i) the income of such owner for the most recent calendar year or fiscal year for which the owner filed a federal or state income tax return was less than one hundred fifty thousand dollars; and (ii) such owner has been adversely affected by the COVID-19 pandemic. For purposes of this paragraph, the following terms have the following  meanings:
“adversely affected by the COVID-19 pandemic” means: (A) the owner of a covered property or a member of the household of such owner was diagnosed with COVID-19, received confirmation from a health professional of having contracted COVID-19 or experienced symptoms of COVID-19 and sought a medical diagnosis; or (B) the loss of the primary source of income because of COVID-19 between March seventh, two thousand twenty and December thirty-first, two thousand twenty, which continued for at least one month, by the owner of a covered property; 
“covered property” means any class one property that is not vacant land classified as class one property pursuant to section eighteen hundred two of the real property tax law, as such class of property is defined in subdivision one of section eighteen hundred two of the real property tax law;
“date of sale” means (A) for a negotiated sale, the date of the signing of the tax lien purchase agreement, and (B) for a competitive sale, the date designated by the commissioner of finance for the submission of bids.
§ 3. This local law takes effect immediately and is retroactive to and deemed to have been in full force and effect as of January 1, 2021.
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