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COMMITTEE ON GENERAL WELFARE

BILL DE BLASIO, CHAIR

January 30, 2006

Oversight: New York City’s Child Welfare System

The Committee on General Welfare, chaired by Council Member Bill de Blasio, will meet at 12:00 p.m. on January 30, 2006, to conduct an oversight hearing regarding New York City's child welfare system.  Commissioner John Mattingly of the Administration for Children's Services ("ACS"), child welfare experts and other concerned individuals are expected to testify.   

The hearing will focus on child protective services at ACS; the Committee will explore issues highlighted by the case of Nixzmary Brown and other recent fatalities of children known to the child welfare system to determine whether the circumstances that led to the tragic deaths point to problems with respect to how government agencies in New York City receive and respond to reports that children are at risk.  

Background

Nixzmary Brown, a seven-year-old girl, died on January 11, 2006 at the home where she lived with her mother, 27-year-old Nixzalie Santiago-Rodriguez, her stepfather, 27-year-old Cesar Rodriguez, and five siblings, in Bedford-Stuyvesant.  The child, who weighed 36 pounds when she died, allegedly was sexually abused, malnourished and ultimately beaten to death by her stepfather.
  Her mother and stepfather have been charged with second degree murder in her death.
  The tragic circumstances surrounding Nixzmary Brown's death have drawn public attention and scrutiny over how several agencies, particularly ACS, responded to signs that she was at risk.   

Nixzmary Brown first came to the attention of ACS based on a report of educational neglect made to the State Central Registry ("SCR")
 on May 16, 2005.
  The report indicated that Nixzmary had missed 46 days of school and "also includes information that J. (Nixzmary's 8-year-old brother) reported that Nixzmary burned her hand on the stove and fell out of bed hitting her head and foot."
  The SCR forwarded the report to the ACS Child Protective Services (“CPS”) field office in Bedford-Stuyvesant for investigation.  After receiving the report, a child protective services caseworker visited the child’s home and interviewed Mr. Rodriguez, Ms. Santiago-Rodriguez, Nixzmary and two of her siblings.
  

During the interview, Mr. Rodriguez "stated that he did not know what happened to Nixzmary."
  Ms. Santiago-Rodriguez, "said she was unaware that Nixzmary fell off the bed but did acknowledge that Nixzmary had a small old burn on her hand of unknown origin, which she had bandaged."
  Nixzmary explained the burn on her hand by stating that "the radiator in her room was dripping hot water from the ceiling and she burned her hand."
  Nixzmary's siblings J.
 and E. both stated that Nixzmary had burned her hand on her bedroom radiator. On June 7, 2005, the CPS caseworker again visited the home "and noted that there was adequate food and clothing."

On June 27, 2005, a CPS employee first communicated with the source of the initial report at Nixzmary's school, who indicated that the child's attendance had improved.
  CPS conducted another home visit on July 7, 2005, at which time Ms. Santiago-Rodriguez was not at home.  Mr. Rodriguez indicated that she had given birth and was in the hospital.  During the visit "CPS discussed Nixzmary's weight with [Mr. Rodriguez] and he said Nixzmary did not want to eat."
  The caseworker who conducted the visit helped to procure a crib, double stroller and high chair for the family.

A supervisory review was conducted on July 8, 2005 and "CPS was instructed to close the case in the CONNECTIONS computer system.  The case was unfounded and closed, concluding that the parents were having difficulty getting the children to school due to Ms. Santiago-Rodriguez' pregnancy, that the parents tried their best, and that the parents anticipated no problems getting the children to school in September."
  

On December 1, 2005, Nixzmary Brown’s family again came to the attention of child welfare authorities when the school social worker filed a second SCR report after Nixzmary Brown attended school with bruises around her eye and a cut on her forehead.
  The draft report indicates "The school did not want to release the children from school, as they had serious concern for their immediate safety."
  It is unclear whether ACS intended to treat the case as one that required a coordinated, immediate response with the police department as set forth in the ACS and Law Enforcement Instant Response Teams Protocol.
      

CPS staff visited Nixzmary’s school, where they interviewed Nixzmary and four of her siblings.
  Nixzmary explained her injury by stating "she was playing with her brother E. in their room and was running and fell on a piece of wood."
  The draft report describes the following interview with Nixzmary's five year old sibling:  "When asked how Nixzmary's eye was hurt she replied 'Cedar [sic] did it.'  When asked how he did it, S. pointed to the window.  S. was asked again how Nixzmary hurt her eye, and she gave the same answer, but did not give any further information."
  Nixzmary's 9-year old sibling stated that she had sustained the injury when she fell on a piece of wood.

According to the draft report, a caseworker called Mr. Santiago and asked him to come to the school.  CPS staff requested that a police officer join them at the school "as Mr. Rodriguez had seemed belligerent during the telephone conversation."
  The draft report describes Mr. Rodriguez' explanation of Nixzmary's injury as follows: "[h]e stated she was running in the house and fell on a piece of wood and 'that's all I have to say.' He then got up and walked out of the office."
  At the time, Mr. Rodriguez produced proof that Nixzmary had received medical attention at the Woodhull Hospital emergency room.

On the same day, ACS caseworkers brought the children home from school and spoke with Ms. Santiago-Rodriguez at the home.  The draft report notes that Ms. Santiago-Rodriguez "stated that she had a miscarriage the day Nixzmary was hurt and went to the hospital and has the fetus in a jar. Ms. Santiago-Rodriguez became very upset at that point."
     

Throughout December 2005 and early January 2006, the draft report notes that staff from Nixzmary's school made numerous calls to CPS workers assigned to the case.
  CPS caseworkers also made four unsuccessful attempts to conduct home visits: on December 8, December 21, December 23 and January 5.
  The draft report also notes that CPS staff attempted to call the family numerous times; as of December 22, 2005, the family's phone apparently was disconnected.
  The draft report notes that "[t]here was talk of seeking a warrant, but that was not followed up on."

On January 18, 2006 Commissioner John Mattingly announced disciplinary actions against six ACS employees who were involved in the May 2005 or December 2005 investigations of Nixzmary Brown.
  The agency suspended two supervisors and a caseworker without pay and reassigned three other employees (two child protective workers and one supervisor).
  Commissioner Mattingly further announced plans to create an Ombudsman’s Office for Child Safety within ACS, to respond to concerns from other City agencies and contract foster care and preventive services agencies about child protective investigations.  Finally, Commissioner Mattingly requested an investigation of the conduct of ACS employees by the New York City Department of Investigation.

On January 24, 2006, Mayor Bloomberg announced a number of steps designed to strengthen New York City’s child protective services.
  The plan announced on January 24, 2006 envisions a new Mayoral office, the Family Services Coordinator, which will work under Deputy Mayor Linda Gibbs to strengthen inter-agency communication and coordination between agencies involved with mistreated children and their families.
  The Mayor also called for review and revision of protocols to improve coordination between ACS and the Police Department ("NYPD") and ACS and the Department of Education ("DOE").  This review is to be completed within 45 days.  

Mayor Bloomberg further announced over $16 million in new initiatives to enhance child safety, increase supervision of child welfare workers and decrease workers’ caseloads.  The Mayor plans to allocate $11 million toward hiring 250 child protective workers to staff the Intensive Family Services Unit, which will handle an estimated 7,000 cases per year involving families that have been under investigation by ACS and require ongoing supervision and services.  Three million dollars will be used to hire 35 senior child protective managers.  One and a half million dollars will be used to hire 32 attorneys.  The Mayor also announced plans to hire 20 law enforcement professionals, to be assigned to ACS’s field offices to train and provide guidance to investigative caseworkers and supervisors.  ACS also intends to redirect $9 million in existing resources to provide preventive services for high-need communities.
 

Nixzmary Brown’s short, troubled life and the tragic circumstances of her death followed several other deaths of children who had been known to the child welfare system since November 2005.  Together, the cases have raised numerous questions about child welfare policy and practice in New York City.  The balance of this briefing paper includes background information and data regarding aspects of the child welfare system that have come into question in recent weeks and recommendations for improvement designed to help identify ways to prevent similar tragedies in the future. 

Accountability and Investigations of Child Fatalities in New York City

Every year since 1996, ACS’s Accountability Review Panel (“ARP”)
 has released an annual report (“ARP Report”) that summarizes the causes and case management of all child fatality cases reported to the SCR in the previous year where the family of the deceased child was known to ACS and the cause of death was alleged to be maltreatment or neglect.
  ARP Reports aim to identify deficiencies in ACS’s case management and make recommendations for improvements to agency operations.  


The 2004 ARP Report analyzes the deaths of 33 children.
  It identifies a number of weaknesses in ACS case practice and attributes them to a combination of factors, including: the complexity of cases, lack of clinical expertise and training among frontline staff and the size of caseloads.  Specifically, the 2004 ARP Report states: “frontline staff does not possess the requisite expertise to conduct comprehensive psychosocial assessments of families, and weak assessments invariably result in improper and ineffective service plans. . . ACS’s current organizational structure does not yet include sufficient staff with clinical expertise – specifically, there is no cadre of experienced clinicians who work directly with frontline staff and families.”
  

The 2004 ARP Report notes that Clinical Consultation Program Teams, comprised of mental health, domestic violence and substance abuse experts who are placed in Field Offices, provide helpful guidance to casework staff.
  It finds that their current role is too limited to meet the needs of all of the vulnerable children and families who come to the agency’s attention.  The report explains: 

. . . [t]he teams primarily provide staff with consultation; Clinical Consultation team consultants may work with families, but on a limited basis.  Moreover, the Clinical Consultation Program teams are not currently structured to provide full psychosocial assessments if needed . . .Ideally, the staffing structure in ACS and contract agencies would include clinically experienced staff working directly with supervisors, caseworkers and families.  The clinical staff would provide day-to-day training and demonstrate skills in interviewing, conducting case analyses and comprehensive assessments, developing viable service plans, and ensuring high-level interagency communication and collaboration. . .
   

The 2004 ARP Report also recommends that ACS consider the feasibility of weighing cases according to their complexity to enable workers to devote more attention to families with complex needs and to foster a more holistic approach to meeting families’ needs.  It notes: “largely because of the lack of sufficient effective resources for assessing complex, chaotic family situations and managing and delivering services, the many needs of some families overwhelm staff in ACS and other service systems.  As a result, staff tends to focus only on the immediate issues.  Because there is no holistic evaluation of the family’s needs and comprehensive long-term services for the entire family are not available, assessments and services are likely to be fragmented and ineffective.”
 

The 2004 ARP Report identifies additional gaps and recommends further enhancements to case practice, including: that caseworkers address the needs of all children in a household as part of each individual investigation and review prior records from the same household when responding to an allegation to better assess the child’s needs;
 the need to ensure comprehensive reviews of allegations pertaining to high-need cases (where 4 or more SCR reports have been filed, regardless if they were unfounded or indicated);
 the importance of monitoring mental health patterns in family members to  identify larger issues not immediately apparent to caseworkers; and the need to work more closely with men involved in conducting assessments and developing service plans.

Data Regarding Child Welfare System


The following section aims to provide an overview of the child welfare system by describing a few system wide developments over the past several years, from reports generated by ACS.
  Overall, the foster care census has decreased by over 50% since 2000.
  Reports of abuse and neglect
 increased between 2000 and 2001 from 53,540 to 57,224
 and then fell to 55,925 in 2002, 53,894 in 2003, 51,477 in 2004 and 50,309 in 2005.
  Total admissions to foster care decreased for the sixth consecutive year in 2005, to approximately 4,800 admissions.
  

Re-entries into Foster Care from Reunification

Recent fatalities involving children who had spent time in New York City’s foster care system have raised questions regarding reunification
 policies and practices.  System wide data regarding the number of children who re-enter foster care after reunification have fluctuated slightly over the past several years.  Overall, from 2001 to 2003, the rate of children reunified with their families who returned to foster care within one year decreased from 8.2% to 7.9% citywide.
  In 2004, the one year rate of reentry to foster care among children were reunified in New York City rose to 8.5%.
  The re-entry rate in Brooklyn
 and Queens
 decreased every year between 2001 and 2004, falling by a total of 60% in Brooklyn and 50% in Queens over the period.  In the Bronx
 and Staten Island,
 the rate of re-entry to foster care after reunification increased between 2001 and 2002, then fell in 2003.  The rate of re-entry in Manhattan decreased between 2001 and 2003, then increased sharply (from 6.1% to 10.2%) between 2003 and 2004.
  

Four of the 33 fatalities analyzed in the 2004 ARP Report involved children who had been reunited with their biological families, and one child died shortly after his young mother aged out of foster care.
  The report recommended that ACS strengthen management of foster care and focus on families’ readiness for reunification.  Specifically, the 2004 ARP Report recommended that ACS 

. . . strengthen the management of foster care services, focusing particular attention on determining families’ readiness for reunification.  Decisions to discharge children from care and reunite them with their parents or relatives should be based on comprehensive assessments, including observation of real life situations.  The assessments need to realistically determine if a parent has the emotional and physical capacity to resume child care with the support of aftercare services . . .

In November 2005, Commissioner Mattingly announced a number of steps ACS is taking to strengthen reunification practice, including the following measures: improved safety assessments (and greater availability of medical and mental health experts to assess parents’ readiness to care for their children); stronger substance abuse treatment; more emphasis on mental health assessments; and, in accordance with the New York State Family Permanency Law that took effect in December 2005, requiring Family Court review of all reunification and adoption cases before discharge.

Repeat Maltreatment of Children with Investigations


While citywide data reflects a decrease in the overall number of substantiated
 reports of abuse and neglect from 2002 to 2004, the data also indicates an increase in the repeat maltreatment rate
 during these years.  The citywide rate of repeat indicated investigations within one year rose from 10.8% in 2002 to 12.2% in 2004.
  Between 2002 and 2003, the rate of repeat indicated investigations within one year increased in every borough except Queens.
  Between 2003 and 2004, the rate of repeat indicated investigations decreased in Brooklyn, Queens, and Staten Island, while it increased in the Bronx and Manhattan.


Further, citywide statistics regarding children in completed child protective investigations who have been the subject of repeat allegations of abuse or neglect within one year increased from 17.5% in 2003 to 18.6% in 2004 and 20.3% in 2005.
   During the same period, the proportion of children with a substantiated report followed by a second substantiated report within one year increased from 9.3% in 2003 to 10.5% in 2004 and 11.6% in 2005.
  The Mayor’s Management Report (MMR) for fiscal year 2005 states that “ACS is currently conducting an in-depth analysis of the issues surrounding repeat maltreatment of children and is developing a full-scale initiative to help lower the rate.”

Caseloads of Child Protective Services Caseworkers

The caseloads of child protective services caseworkers provide some indication of whether the circumstances at a child welfare agency ensure an appropriate, comprehensive investigation in all cases.  The Child Welfare League of America (“CWLA”) publishes recommended nationwide caseload standards for child welfare practitioners.  CWLA recommends caseloads of 12 active cases per month per social worker for workers responsible for initial assessment and investigation in child protective services cases.
  For ongoing child protective cases, CWLA’s recommended caseloads are 17 active cases per one social worker and no more than one new case assigned for every six open cases.
  CWLA recommends caseloads of between 12 and 15 children per worker for caseworkers who work in family foster care services.

System wide caseload data indicates that child protective services caseworkers’ average caseloads decreased from 13.7 in 2001
 to 11.6 in 2003, but increased to 12.7 in 2004.
  In 2005, the average caseload decreased to 12.1 from the previous year.
  The number of caseworkers managing over 30 cases decreased from 5.2 in 2001
 to 0.3 in 2003,
 but the number increased to 2.8 workers in 2005.
  Average caseload data for each borough in 2005 showed that Brooklyn (average of 10.2 cases per caseworker), Manhattan (average of 11.8 cases per caseworker), and Staten Island (average of 11.9 cases per caseworker) fell below the citywide average.  At the same time, caseloads in the Bronx and Queens exceeded the citywide average with average caseloads of 16.3 and 15.5 respectively.
  Further, looking at monthly caseload data by borough over the past two years shows substantial fluctuation in average caseload from month to month.

Significant variation in the complexity of cases suggests that caseload data alone cannot answer the question whether child protective services caseworkers have adequate time to fully assess families’ needs in every case.  As discussed above, the 2004 ARP Report recommends that ACS develop a method for weighing caseloads according to the complexity of cases.
    

Preventive Services: Referrals and Utilization


As the foster care census has decreased in recent years, ACS has reported increasing numbers of families receiving a range of preventive services.
  During this same period, Mayor Bloomberg proposed cuts to preventive services in three successive budgets.  The preliminary budget for fiscal year 2003 proposed a reduction in funding for preventive services of $19.5 million.  The Council fully restored the cut in the November Budget Modification.  The preliminary budgets for fiscal year 2004 and fiscal year 2005 proposed cuts of $22.5 million to funding for preventive services.  The Council fully restored these cuts in the adopted budget for each year.     

Each year from 2000 to 2003, ACS referred increasing numbers of children to preventive services providers.  ACS made 3,147 referrals in 2000
 and 4,290 referrals in 2003.
  The number of referrals has decreased since 2003 by 15% to 3,635 referrals in 2005.
  The total number of children in active cases carried by contract preventive agencies rose from 9,173 in 2000
 to 11,700 in 2003,
 but the number of active cases decreased to 11,542 in 2005.

24-Hour Response Rate
One critical objective of ACS is to “respond within 24 hours to every allegation of abuse and neglect, and perform thorough assessments of safety and risk.”
  This objective is measured by the 24-hour response rate, which is the percent of total abuse/neglect reports received where a significant contact was made within 24 hours of receipt of those reports.
  The 24-hour response rate declined from 97.8% in 2000 to 95.8% in 2002, but increased to 96.2% in 2003 and continued to rise to 96.9% in 2004.
  In 2005, however, the ACS response to abuse and neglect reports within 24 hours decreased slightly to 96.4%.
 

Case Practice in Child Protective Cases

In addition to general questions regarding case practice and supervision,
 over the past several weeks questions have been raised regarding a number of specific aspects of child protective services case practice that may have played a role in the overall failure to identify and respond to the dangers faced by Nixzmary Brown.  The remainder of this briefing paper provides background information regarding two aspects of practice that have raised serious questions: interagency communication and coordination and ACS policy surrounding home visits during child protective investigations.  

Interagency Coordination

The circumstances surrounding Nixzmary Brown’s case have highlighted the need to re-examine efforts to ensure prompt, effective communication between City agencies that work with children and families.  In the two weeks following Nixzmary Brown’s death, Deputy Mayor Linda Gibbs conducted an investigation focused on city officials from city agencies that had been involved in the investigation of the case: ACS, the Police Department and the Department of Education.  Mayor Bloomberg’s January 24, 2006 announcement called upon ACS, NYPD and DOE to revisit and reissue protocols governing their coordination and addressed the overall need for greater communication among city agencies that have significant contact with vulnerable children and families by establishing the Office of the Family Services Coordinator.  In addition to ACS Commissioner John Mattingly, the following agency heads involved in the review process appeared at the Mayor’s January 24, 2006 announcement: DOE Chancellor Joel Klein and NYPD Commissioner Ray Kelly, Criminal Justice Coordinator John Feinblatt, Juvenile Justice Commissioner Neil Hernandez, Health and Hospital President Alan Aviles, Human Resources Administration Deputy Commissioner Pat Smith and Department of Homeless Services Acting Commissioner Fran Winter.

Coordination between ACS and Law Enforcement

In 1998, the Giuliani Administration responded to concerns that lack of coordination between child welfare and law enforcement officials increased trauma to vulnerable children and undermined criminal investigations by developing the Instant Response Team (IRT) program, involving ACS, NYPD and New York City’s District Attorneys.
  The goal of this effort is to ensure a speedy, coordinated response to allegations of severe child abuse and neglect.  A protocol sets forth guidelines for the Instant Response Team program.
  ACS, NYPD and the District Attorneys also have entered into a memorandum of understanding (MOU) designed to facilitate exchange of information.
   

An evaluation of the IRT Program conducted by the Vera Institute of Justice and completed in August 2004 concluded that: 

. . . The IRT program demonstrates that fast, coordinated responses can improve information sharing and case processing and also increase the effectiveness of law enforcement and prosecution.  The vulnerable children involved in these cases are the biggest and most important winners:  reduced trauma and a process that allows more children to stay home are major improvements.  The IRT program has the potential to be a national model for how local jurisdictions can best handle reports of severe child maltreatment . . .
  

In 2002, ACS reported 3,667 IRT cases.
  This decreased to 3,599 in 2003 and to 2,894 in 2004.
  The percentage of total abuse and neglect reports in New York City that were handled as IRT cases rose slightly from 6.6% to 6.7% between 2002 and 2003,
 but decreased from 6.7% in 2003 to 5.5% in 2004.
  The number of IRT cases further decreased to 2,789 in 2005, and the percentage of abuse and neglect reports categorized as IRT cases remained at 5.5%.

The Instant Response Team Protocol sets forth standards to be followed by ACS and law enforcement agencies participating in the IRT program.  The protocol establishes three types of response teams: one that responds to reports of fatalities; one that responds to severe abuse cases for children under 11, felony sex abuse of children under 18 and all sex abuse of children under 11; and one that responds to severe abuse and maltreatment cases of children 11-17 and sexual abuse of children 11-17 not otherwise covered.
  The protocol sets forth the following as criteria indicative of “severe physical abuse” that triggers action by an Instant Response Team: fractures; internal bleeding injuries, “shaken baby” syndrome; widespread or serious bruises, lacerations or welts, consistent with injury being inflicted; severe or widespread soft tissue damage caused by serious beatings; burns and scalding; and attempted drowning or asphyxiation.
 The protocol notes that the categories “widespread or serious bruises” and “lacerations or welts, consistent with injury being inflicted” “involve judgment calls about the seriousness of the injuries for the purpose of requiring immediate law enforcement involvement.  It is the very serious cases to which this protocol applies.”

When an ACS Field Office receives a report of suspected abuse or neglect from the SCR that meets the criteria for response by an Instant Response Team, the “IRT coordinator” for the office initiates the response by establishing communication with the person who reported the abuse to assess the child’s location and level of risk.
  The goal is for the police and a child protective worker to establish contact with the child within two hours after receiving a report, to conduct joint interviews of the child (and siblings) in child-friendly settings as soon as possible.
 
The protocol also envisions coordination between ACS and NYPD in situations that do not require Instant Response Teams and sets forth several forms of collaboration.
  Specifically, the protocol states:  “[i]n cases that warrant assistance from NYPD by an ACS worker, e.g., cases involving weapons, drug selling, or incidence of violence in the home where children reside. . . the ACS caseworker should report to the precinct and request assistance from the Desk Officer.  NYPD will respond not only for the purpose of ensuring the safety of all concerned but also for investigating possible criminal activity.”
  The protocol further underscores the importance of information sharing between ACS and law enforcement and specifically outlines how that information sharing should occur.

The MOU between ACS, NYPD and the District Attorneys requires ACS to provide SCR reports to the relevant District Attorney’s office within 24 hours of receiving a report of abuse or neglect alleging any one or more of the following: 

i. Fatality (ACS will notify the District Attorney of fatalities by telephone and FAX transmission) 


ii. Fracture


iii. Subdural Hematoma or Internal Injuries

iv. Widespread or Serious Bruises, Lacerations or Welts or a pattern of the above, or any attempt to cause serious harm  

v. Sexual Abuse (including attempts)

vi. Burns, Scalding

vii. Attempted Drowning or Asphyxiation

viii. Malnutrition or Failure to Thrive

ix. Failure to Obtain Medical Treatment or Improper Administration of Medical Treatment

x. Abandonment, including any incident where a child is seriously injured while left unattended.
  

Coordination between ACS and the Department of Education

Media accounts concerning the death of Nixzmary Brown have raised questions regarding communication and coordination between child protective services caseworkers from ACS and various employees of Nixzmary’s school who raised concerns about her attendance as well as suspicious injuries, in May and December 2005.  In response to requests from the Committee on General Welfare for documents for “all written procedures that govern the collaboration between ACS and DOE with respect to child protective cases,” ACS furnished the three documents described below.  


First, a Memorandum of Understanding between ACS Commissioner Nicholas Scoppetta and Board of Education
 Chancellor Rudolph Crew, dated February 27, 1997 (“1997 MOU”), requires that DOE designate appropriate school staff to assist vulnerable families and act as a liaison to ACS to facilitate exchange of information and ensure that school staff cooperate with child protective services investigations.
  The 1997 MOU further requires ACS to designate appropriate staff to serve as liaisons with DOE to facilitate the exchange of information.  It sets forth a procedure for ACS to share information regarding child protective services matters involving students with the individual designated by DOE and for DOE personnel to provide information to child protective services personnel.  The MOU specifies information such as “the school attendance records of children who are the subjects of ACS investigations, or who are named in child abuse and maltreatment reports, the names and locations of the schools they attend, and the identities of school personnel likely to be most knowledgeable about the current status of such children.”
  An additional Memorandum of Understanding, dated December 7, 2001, addresses exchange of information between ACS and DOE concerning school-aged children in foster care.

Finally, ACS furnished a document entitled "A Joint Policy Statement Between the Administration for Children’s Services and the Board of Education Regarding Educational Neglect" (the “Policy Statement”).
  The Policy Statement sets forth the definition of educational neglect: “a failure of a person in parental relation . . . to a child to ensure that child’s prompt and regular attendance in school or the keeping of a child out of school for impermissible reasons.”
 

According to the Policy Statement, a DOE attendance teacher initiates an investigation of educational neglect after receiving a school absence report.  This investigation must include at least one successful visit to a child’s home and discussions with a guidance counselor or other relevant personnel to develop a case history.  In cases where parent(s) are willing to cooperate to ensure a child’s regular school attendance, the policy instructs the attendance teacher to refer a family to appropriate services and possibly to recommend alternative instructional services to the family.  In such cases, DOE continues to monitor school attendance.
  

Where parent(s) refuse to cooperate to ensure a child’s school attendance, the policy requires an attendance teacher to file a report of educational neglect that details the subject child’s attendance history and efforts to assist the family.
  The Policy Statement further requires: “In the event the [attendance teacher] observes any other evidence of abuse or neglect (e.g., suspicious marks or bruises or young children left unsupervised), the [attendance teacher] must report his/her observations to the SCR in accordance with Chancellor’s Regulation A-750.”

When ACS receives a report of educational neglect, the Policy Statement requires a child protective services caseworker to commence an investigation. First, the BOE’s Office of Attendance provides a written indication of whether the allegations are substantiated.
  If the allegation of educational neglect appears to be substantiated but there is no indication of other abuse or neglect,
 the Policy Statement calls for a conference with the parents and student to assist them and obtain services.  Where parents agree to accept services recommended as a result of the investigation, the Policy Statement requires ACS to monitor the parent’s cooperation and DOE to monitor the child’s school attendance and the parent’s cooperation with school personnel.
 

The Policy Statement addresses continued attendance problems by requiring DOE to file an SCR report regarding any continued attendance problems.
  In turn, the Policy Statement requires child protective services to investigate reasons for a child’s continued absences; parents’ compliance with the original service plan; and the adequacy of the original service plan.  It further requires follow up conferences; discusses the circumstances under which service plans should be amended; and possible court actions where other actions designed to remedy attendance problems fail.  

Home Visits – Entry Orders

Throughout December 2005 and early January 2006, CPS workers attempted to visit Nixzmary Brown’s home on four occasions.  The agency did not, however, pursue access to the home by seeking a court order when all attempts provide unsuccessful.
  Concerning the lack of an entry order, Commissioner Mattingly stated: “[t]hat was our key opportunity. People made judgments about whether it was an emergency or not, and those judgments turned out to be wrong.”

ACS has a protocol that sets forth the circumstances under which caseworkers must seek judicial intervention to gain entry to homes during child protective investigations.  The protocol states “[i]f a parent, or other person legally responsible for a child’s care or with whom the child is residing refuses to open the door to allow the caseworker to investigate allegations contained in an SCR report and there is probable cause to believe that an abused or neglected child may be found on the premises, an entry order must be sought.”
  The protocol also requires that caseworkers in non-emergency situations consult with legal staff within 24 hours of a second unsuccessful attempt to gain entry.
  

The procedure further notes that in non-emergency situations, caseworkers should “make at least two attempts to gain entry to see the child where the subject of the report was not at home at the initial attempt or the child was not present during the initial visit … In emergency situations, such as where a child is believed to be in imminent danger, the caseworker should immediately seek policy assistance to gain entry without an order.”
    

� The following description of the circumstances surrounding Nixzmary Brown's death is based on a draft document supplied to the Council in preparation for the hearing.  See Preliminary Accountability Review Panel Findings: Nixzmary Brown (January 29, 2006).  


� See Alan Feuer and Thomas J. Lueck, Long Chain of Alarms Preceded Death of Girl, 7, N.Y. Times, January 13, 2006, A2; see also, Russ Mitchell and Randall Pinkston, New York Agencies in Crisis, CBS Evening News, January 14, 2006. 


� See Corey Kilgannon, Stepfather Recalls Beatings: “This Is for Your Own Good,” N.Y. Times, January 20, 2006.  During an interview from Riker’s Island on January 19, 2006, Mr. Rodriguez admitted to beating her, locking her in a room for hours at a time—forcing her to urinate in a litter box—and binding her to a chair with duct tape and twine. See Id.


� The SCR receives and records all reports of child abuse and neglect and forwards them to local child welfare offices statewide for investigation.  Under state law, anyone can report suspected child abuse but some people, such as school officials, social workers and doctors, must do so.  After the SCR receives a report, it routes the report to the Child Protective Services (CPS) field office nearest to where the child’s family lives. The CPS unit is required to commence an investigation of the alleged maltreatment within 24 hours and should incorporate a determination whether the child (and any other children living in the house) are safe to remain living there. If not, the CPS can take the child into protective custody. The CPS then has 60 days to evaluate whether the report is “indicated” or “unfounded.”  See New York State’s Office of Children & Family Services website, available at � HYPERLINK "http://www.ocfs.state.ny.us/main/cps/" ��http://www.ocfs.state.ny.us/main/cps/�.  A flowchart depicting steps that follow a report to the SCR is attached as Diagram 1.  


� See Preliminary Accountability Review Panel Findings: Nixzmary Brown, supra, note 1, 1.


� Id.  


� Id.  


� Id. 


� Id.  


� Id. The draft report further notes that the CPS caseworker noted that Nixzmary was "shy and very thin" and reported that Ms. Santiago-Rodriguez responded to questions about the child's weight by saying that "Nixzmary refuses to eat, and that her doctor told her to take extra time and to sit with Nixzmary to get her to eat and that she tries to make the foods Nixzmary likes but is not always able to." Id. 


� The CPS caseworker noted scratches on J.'s face at the time.  The child explained "that he ran into a tree outside school." Id. 


� Id. at 2.


� Id.  School attendance records indicate that Nixzmary missed 10 of 19 school days in June 2005. 


� Id.  


� Id.  


� Id. 


� Id. 


� Id.  


� For a discussion of the Instant Response Team program, see infra at 20. 


� See Preliminary Accountability Review Panel Findings: Nixzmary Brown, supra, note 1, 1.


� Id. at 2-3.  


� Id. at 3.


� See id.


� Id.  


� Id.  


� Id.  There have been questions as to what information CPS received from medical staff who treated Nixzmary.  The draft report states:  "IRT coordinator noted the covering CPS stated that she had spoken to the doctor at Woodhull ER and that doctor stated that the explanation for the injury is consistent with the injury.  HHC's summary indicates that neither the resident, the attending physician, or the social worker recall speaking to anyone at ACS about Nixzmary's case.  However,  that summary continues: 'Injuries were consistent with the explanation of accidental injury given by the father and patient.'"Id.  


� Id.  


� Id.  On December 21, 2005, school staff reported that Nixzmary and her siblings had missed two weeks of school.  


� Id.  


� Id. 


� Id. 


� See ACS Press Release, January 18, 2006, available at � HYPERLINK "http://www.nyc.gov/html/acs/" ��http://www.nyc.gov/html/acs/� html/pr_archives/pr06_01_18.shtml.


� See See Leslie Kaufman and Jim Rutenberg, Supervisors Are Suspended After Girl's Death, N.Y. Times, January 19, 2006, A1.   


� See Dan Janison, 6 Staffers Disciplined, N.Y. Newsday, January 19, 2006, at A04. 


� See Press Release, Mayor Bloomberg Announces Comprehensive Strategy to Strengthen City's Response to At-Risk and Abused Children, (January 24, 2006) available at http://www.nyc.gov.


� Id.


� Id.


� The Accountability Review Panel is an independent advisory panel comprised of experts in the fields of medicine, psychiatry, social work and public administration.  Representatives of several government agencies assist them.  


� Families are considered to be “known” to ACS under the following circumstances:  For a family to be included in the ARP Report, it must meet one of the following criteria: a) an adult in the family has been the subject of a substantiated or unsubstantiated allegation of child maltreatment to the SCR within the ten years preceding the fatality; b) when the fatality occurred, ACS was investigating an allegation against a member of the family; or c) when the fatality occurred, a family member was receiving ACS services such as foster care or preventive services. See New York City Administration for Children’s Services Accountability Review Panel Report 2004, 9 (September 2005) (on file with Committee on General Welfare).  


� See id.


� See id. at 21.  


� See id. 


� Id.  


� Id. at 22.


� See id. at 26-27.  


� See id. at 28.  


� See id. at 24.  


� Both sources provide citywide data. Top 12 Performance Indicator Reports, published periodically by ACS, set forth data on a number of indicators that are broken down by borough.  


� In 2000, there were 34,354 children in foster care.  By October 2005, the census was 16,983.  


� These numbers represent the total number of abuse and neglect reports referred from the SCR to ACS for investigation during the year.


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2001 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2005 Report (January 27, 2006) (on file with Committee on General Welfare).


� Id.  The admission numbers for prior years were as follows:  6,210 in 2004; 6,898 in 2003; 8,106 in 2002; 8,729 in 2001; and 9,583 in 2000.  


� “Reunification” refers to discharge from foster care to a parent or relative.


� NYC Administration for Children’s Services, Outcome 4: Low Re-entry into Foster Care from Reunification & Adoption, Citywide Summary (September 30, 2005) (on file with the Committee on General Welfare).


� Id.


� NYC Administration for Children’s Services, Outcome 4: Low Re-entry into Foster Care from Reunification & Adoption, Brooklyn Borough Summary (September 30, 2005) (on file with the Committee on General Welfare).


� NYC Administration for Children’s Services, Outcome 4: Low Re-entry into Foster Care from Reunification & Adoption, Queens Borough Summary (September 30, 2005) (on file with the Committee on General Welfare).


� NYC Administration for Children’s Services, Outcome 4: Low Re-entry into Foster Care from Reunification & Adoption, Bronx Borough Summary (September 30, 2005) (on file with the Committee on General Welfare).


� NYC Administration for Children’s Services, Outcome 4: Low Re-entry into Foster Care from Reunification & Adoption, Staten Island Borough Summary (September 30, 2005) (on file with the Committee on General Welfare).


� NYC Administration for Children’s Services, Outcome 4: Low Re-entry into Foster Care from Reunification & Adoption, Manhattan Borough Summary (September 30, 2005) (on file with the Committee on General Welfare).


� The 2004 ARP Report explained:  


. . . [f]our 2004 fatality cases demonstrated inappropriate decisions to return children to parents whose psychological, behavioral or medical issues, which precipitated the initial foster care placement, were not resolved. . . in all four cases, parents complied only superficially with their service plans, including substance abuse rehabilitation services, and did not rectify their negative child caring behaviors, which had led to the children’s initial foster care placements.  In addition, all four cases exemplified a lack of communication and lack of information sharing among the key various child welfare partners – ACS, the contract agency and Family Court. . . 


New York City Administration for Children’s Services Accountability Review Panel Report 2004, supra note 39, at 31-32.  


� Id. at 34.  


� See Press Release, Children's Services Commissioner John B. Mattingly Announces Review of Reunification Practices, (December 13, 2005), available at: � HYPERLINK "http://www.nyc.gov/html/acs/html/" ��http://www.nyc.gov/html/acs/html/� pr/pr05_11_22.shtml  


� Upon investigation, reports of abuse or neglect for which there is credible evidence to support the allegation are “indicated” or “substantiated”; others are “unsubstantiated” or “unfounded.”


� The “repeat maltreatment rate” is the percentage of initial abuse/neglect allegations followed by an allegation within one year from the date of determination of the initial investigation.


� NYC Administration for Children’s Services, Outcome 5: Low Repeat Maltreatment, Citywide Summary (October 12, 2005) (on file with the Committee on General Welfare).


� NYC Administration for Children’s Services, Outcome 5: Low Repeat Maltreatment, Bronx Borough Summary, Brooklyn Borough Summary, Manhattan Borough Summary, Queens Borough Summary, Staten Island Borough Summary (October 12, 2005) (on file with the Committee on General Welfare).


� Id.


� NYC Administration for Children’s Services, Mayor’s Management Report (September 2005) (on file with the Committee on General Welfare).


� Id. (ACS sets a 10 percent annual target for the proportion of children who are subjects of repeat substantiated reports within a year).  


� Id.


� See Recommended Caseload Standards, excerpted from CWLA Standards of Excellence for Child Welfare Services, available at http://www.cwla.org/printable/printpage.asp.  


� See id. 


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2001 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2004 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2005 Report (January 27, 2006) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2001 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2004 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2005 Report (January 27, 2006) (on file with Committee on General Welfare).


� E-mail from Jennifer Mulhern, NYC Administration for Children’s Services, to Jacqueline Sherman, Counsel, Committee on General Welfare (January 27, 2006) (on file with Committee on General Welfare).


� See id. 


� See New York City Administration for Children’s Services Accountability Review Panel Report 2004, supra note 39, at 22.


� The term “preventive services” refers to a range of supportive services designed to help vulnerable families stay together, including: individual, family and group counseling; homemaking; parenting classes; referrals to other services such as substance abuse treatment; assistance accessing public benefits; and financial planning.  


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2001 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2004 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2005 Report (January 27, 2006) (on file with Committee on General Welfare).


� Id.


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2004 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2005 Report (January 27, 2006) (on file with Committee on General Welfare).


� NYC Administration for Children’s Services, Mayor’s Management Report (September 2005) (on file with the Committee on General Welfare).


� NYC Administration for Children’s Services, ACS Monthly Update: Definition of Indicators, available at http://www.nyc.gov/html/acs/downloads/pdf/stats_glossary.pdf.


� NYC Administration for Children’s Services, Mayor’s Management Report (September 2004) (on file with the Committee on General Welfare).


� NYC Administration for Children’s Services, Mayor’s Management Report (September 2005) (on file with the Committee on General Welfare).


� A diagram of the staffing structure for the Child Protective Services Division of ACS is attached as Diagram 2.  


� While the issue of the need to enhance coordination between DHS and ACS has not been a focal point in recent weeks, it was spotlighted shortly after the death of three month old Colesvinton Florestal in the city’s shelter system in 2004.  ACS and DHS announced a number of new initiatives to enhance inter-agency cooperation in the months after Colesvinton Florestal’s death.  Still, additional steps should be taken to strengthen to strengthen the collaboration.  The 2004 ARP Report highlighted the need for additional focus, stating:  “[t]he Panel continues to stress the importance of working with the DHS to ensure that all families – not merely those known to ACS – have access to necessary services and that signs of child maltreatment are promptly reported to the SCR.” New York City Administration for Children’s Services Accountability Review Panel Report 2004, supra note 39, at 36.


� Timothy Ross, Francesca Levy and Robert Hope, Vera Institute of Justice: Improving Responses to Allegations of Severe Child Abuse: Results from the Instant Response Team Program, August 2004, at 4.


� See ACS and Law Enforcement Instant Response Teams Protocol, February 1998 (on file with Committee on General Welfare).  


� See Memorandum of Understanding Among the Administration for Children’s Services, the New York City District Attorney’s Offices and the New York City Police Department (on file with Committee on General Welfare).   


� Timothy Ross, Francesca Levy and Robert Hope, supra note 97, at 24.  


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2003 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2004 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2003 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2004 Report (February 3, 2005) (on file with Committee on General Welfare).


� Office of Research and Evaluation, Management Analysis and Reporting, NYC Administration for Children’s Services, Annual Update FY 2005 Report (January 27, 2006) (on file with Committee on General Welfare).


� See ACS and Law Enforcement Instant Response Teams Protocol, supra note 98, at 6.  


� See id. at 12.  


� Id. 


� See Timothy Ross, Francesca Levy and Robert Hope, supra note 97, at 4.  


� Id.


� See ACS and Law Enforcement Instant Response Teams Protocol, supra note 98, at 15. 


� Id.  


� See id. at 16-17.  


� Memorandum of Understanding Among the Administration for Children’s Services, the New York City District Attorney’s Offices and the New York City Police Department, 2.  


� For the remainder of this discussion, “DOE” will be used to refer to the Board of Education and its successor, the Department of Education.   


� See Memorandum of Understanding between Nicholas Scoppetta, as Commissioner of the New York City Administration for Children’s Services, 80 Lafayette Street, New York, New York 10013, and Rudolph P. Crew, as Chancellor of the New York City Board of Education, 110 Livingston Street, Brooklyn, New York 11201, dated February 27, 1997, 1 (on file with Committee on General Welfare).  


� Id. at 2.  


� See  Memorandum of Understanding, dated December 7, 2001, 1 (on file with Committee on General Welfare).  


� See A Joint Policy Statement Between the Administration for Children’s Services and the Board of Education Regarding Educational Neglect (on file with Committee on General Welfare).   


� Id. at 1.  


� See id. 


� See id.  


� Id. 


� See id. 


� The Policy Statement does not separately address specific steps to be taken jointly by ACS and DOE in circumstances where there are concerns regarding attendance problems as well as indications of abuse or neglect.  


� See id. 


� See id. 


� See Alan Feuer and Thomas J. Lueck, Long Chain of Alarms Preceded Death of Girl, 7, N.Y. Times, January 13, 2006, A2.   


� Nancy Dillon, Alison Gendar and Adam Lisberg, Please Save Me! Girl Begged Kin.  But Grandma Couldn't Afford to Take Her from B'klyn Hell, N.Y. Daily News, January 13, 2006, 5.   


� Administration for Children's Services Procedure No. 90A, Warrants and Entry Orders (May 23, 2001), 8. The procedure outlines the procedures necessary to secure an entry order during CPS investigations.  The procedure states: “[i]f a parent, or other person legally responsible for a child’s care or with whom the child is residing refuses to open the door to allow the caseworker to investigate allegations contained in an SCR report and there is probably cause to believe that an abused or neglected child may be found on the premises, an entry order must be sought.” Id.  


� Id.  


� Id.  
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