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INT. NO. 239:
By: Sanders, Jackson, Addabbo, Avella, Baez, Barron, Boyland, Brewer, Clarke, Comrie, Davis, DeBlasio, Dilan, Fidler, Foster, Gennaro, Gerson, Gioia, Katz, Koppell, Liu, Lopez, Martinez, McMahon, Monserrate, Nelson, Perkins, Provenzano, Quinn, Recchia, Reed, Reyna, Rivera, Seabrook, Sears, Serrano, Stewart, Vann, Weprin, Yassky, Gallagher, Oddo and The Public Advocate (Ms. Gotbaum)

TITLE:
To amend the administrative code of the City of New York, in relation to displaced building service workers.

ADMINISTRATIVE CODE:
Adds a new Subchapter 20 to Chapter 1 of Title 27. 

The Committee on Contracts meets today to consider Int. No. 239, which would amend the Administrative Code by providing minimum standards of job security protection for building service workers.

BACKGROUND

Proposed Int. No. 239 (the “bill”) would provide stability in employment for building service employees by establishing minimum standards for job security.  In the building service industry, contractor turnover in a particular building is not uncommon based on the competitive bidding cycle.  As a result, building service employees may face loss of employment due to a change in employer and having nothing to do with such an employee’s performance. Such unemployment can burden social services, as well as remove from buildings employees who are familiar with tenants and others who work there.  This disruption undermines the sense of security and safety in buildings that is so important in our current environment. Similar consequences result when buildings are sold or a transfer in control occurs.  In response to these issues, other state and local governments have enacted building service employee retention laws or regulations on which the bill is modeled to address these same concerns, including the District of Columbia, Philadelphia, Los Angeles, and the state of California.     

Int. No. 239 would provide building service employees temporary protection from loss of employment when the building in which they are employed is sold or its control transferred to another entity or, if they are employed by a contractor, when their contractor loses its service contract and is succeeded by a new contractor retained by the building owner or manager.  In either situation, the successor employer would, under the bill, be required to offer employment to the incumbent employees, subject to cause, for ninety days.    Nothing in the bill would limit the successor employer’s ability to establish terms and conditions of employment for the employees or to reduce its employee complement from that of the incumbent employer.  Under the bill, the predecessor employer would be required to provide information to the successor employer to facilitate the latter’s retention of the covered employees.  The bill would further provide for a private enforcement action.  The Act would not apply to successor employers that agree to be bound by, or that enter into, collective bargaining agreements that provide terms and conditions for the discharge and laying off of employees, or to predecessor employers who obtain commitments from successor employers that they will be bound by such collective bargaining agreements.

Int. No. 239: ANALYSIS

The bill would define “building service” as work performed in connection with the care and maintenance of an existing building, including such job titles as watchman, doorman superintendent and porter.  This definition is modeled after the definition provided in the State building service prevailing wage law. Section 27-1070(a)(1).  The bill would term those employers who would be subject to the requirements of the bill as “covered employers” which under the bill would include any person who owns or manages real property, either on its own behalf or for another person, within the City of New York, including, but not limited to, housing cooperatives, condominium associations, building managing agents, and any building service contractor. Section 27-1070(a)(5).  The bill would specifically exempt from coverage, owners or operators of residential buildings of fewer than 50 units and commercial buildings of less than 100,000 square feet.  Id.  The bill would further define the term “building service contract” as a contract let to any covered employer for the furnishing of building services and the term “building service contractor” as any individual, proprietorship, partnership, joint venture, corporation, limited liability company, trust, association, or other entity that may employ persons or enter into service contracts, who enters into a building services contract. Section 27-1070(a)(2),(3) and (6).  These subsections together define those building service contracts and contractors that would be subject to the requirements of the bill.  

The bill would define “building service employees” as those building service employees as to whom the retention obligations apply. Section 27-1070(a)(4).  In particular, this subsection would require that only building service employees regularly assigned to a building on a full or part-time basis for at least ninety days prior to any change in employer would be subject to the bill’s requirements.  This is intended to ensure that coverage is applied to those employees with a substantial  (and not a casual) connection to the work-site. Under the bill, however, there would be two exceptions: (1) managerial, supervisory or confidential employees (except for building superintendents or resident managers); and (2) persons earning in excess of $25 per hour from a covered employer.  Id.  The bill would define public buildings to mean any City owned building or building in which any City agency leases space. Section 27-1070(a)(7).  Finally, the bill would define the term “successor employer” as a covered employer that has been awarded a building service contract to provide, either in whole or in part, building services substantially similar to those provided under a recently terminated service contract, or that has purchased or acquired control of a property in which building service employees were employed. Section 27-1070(a)(8). 

The second section of the bill would delineate the obligations and duties created by the proposed law. First, the bill would require that at least 15 calendar days before the termination of any building service contract, the covered employer would be required to request the terminated contractor to provide to the successor employer an accurate list containing specified information, including the name, address, date of hire and employment occupation classification of each building service employee currently employed at the locations covered by the terminated contract. Section 27-1070(b)(1). For example, if a managing agent terminates a building service contract with a building service contractor, the managing agent would be required to request the terminated contractor to provide to the successor employer, e.g., the successor building service contractor, certain employee information.  The transfer of the information is intended to aid the successor employer in fulfilling its retention obligations under subsection (b).  

The bill would further provide that at least 15 days before any covered employer transfers a controlling interest in any covered building -- a building that meets the threshold requirements established by section 27-1070(a)(5) -- the covered employer would be required to provide the employee information specified to the successor employer. Section 27-1070(b)(2). For example, if a managing agent directly employs building service employees, the managing agent shall provide the successor employer – either the purchaser or the contractor that the purchaser designates – the specified employee information. 

The bill would further require that no more than seven calendar days after receiving notice that its building service contract has been terminated, the covered employer would be required to provide the specified employee information to the successor employer. Section 27-1070(b)(3). 

The bill would further require that the covered employers providing the notices set forth in sections 27-1070(b)(1) through (3) ensure that notice to building service employees setting forth the rights provided under this Act, along with a copy of the employee list specified in those subsections, be posted in the affected buildings in the same manner and location that other statutorily required notices to employees are posted and that notice is provided to the employees’ collective bargaining representative, if any. Section 27-1070(b)(4).  This provision is intended to facilitate the retention process by making it transparent to the employees involved.  Other statutory notices are commonly posted in employee locker rooms or where time cards are maintained in buildings.  

Under the bill successor employers would be required to retain for a 90 day period at the affected building or buildings, those building service employees of the terminated building service contractor – or the employees of the owner or managing agent – who were employed at the building covered by the terminated building service contract or who were employed directly by the building owner or agent. Section 27-1070(b)(5). Notwithstanding the retention requirements, under the bill a successor employer would be allowed to reduce the complement of building service employees employed at the affected building or buildings during the ninety day transition period, but would be required to select its complement from among the predecessor employees by seniority within job classification. Section 27-1070(b)(6).  However, while nothing in the bill would preclude the successor employer from reducing its staffing upon commencement of its operations or thereafter the successor employer would be required to offer a right of first refusal to any building service employee that it does not retain during the ninety day transition period for any jobs within their classifications that become available during that period. Id. This permits the successor employer flexibility in staffing a building while protecting the reasonable expectations of the building service employees of the predecessor employer. The bill would further provide that employees retained by the successor employer pursuant to the bill could not be discharged during the ninety day transition period except for cause. Section 27-1070(b)(7).  This ensures that the retention obligation will not be an illusory one.   It should be noted that the bill would only require the retention of employees who have already been employed in the building for a period longer than most probationary periods under prevailing industry custom, that is, employees who have presumably demonstrated competence under industry norms. Section 27-1070(a)(4). 

Under the bill, at the end of the ninety-day transition period, successor employers would be required to perform written performance evaluations of the retained employees, and if a particular evaluation is satisfactory, to offer such employee continued employment under the terms and conditions established by the successor employer or as required by law. Section 27-1070(b)(8). Thus, the bill would allow successor employers to terminate those employees retained under the bill whose performance is not satisfactory following the ninety-day transition period.  It should be noted that nothing in the bill limits the successor employer from setting terms and conditions of employment for those employees it retains beyond the transition period. Id.
The bill would provide for enforcement through a private action by any employee who is either discharged or not retained in violation of the bill.  The bill would provide for and specify the method for computing back pay, and would provide for other relief such as the cost of lost employment benefits and for attorneys fees.  The bill would also provide the court with authority to order the predecessor employer to provide the successor employer with the employee information required under section 27-1070(b). Section 27-1070(c).


Finally, the bill would provide an opt-out provision that removes from coverage of its requirements those successor employers who are already, or agree to become, bound by the terms of a collective bargaining agreement that provides terms and conditions for the discharge or laying off of employees, and thereby covers the same job security issues that are addressed in the Act. Section 27-1070(d).  Specifically, the bill would exempt three classes of successor employers from coverage.  First, those successor employers that, on or before the effective date of the transfer of control of real property or their commencement of services, agree to assume or to be bound by the collective bargaining agreement of the predecessor covered employer covering building service employees.  Second, those successor employers that, on or before the effective date of the transfer of control or their commencement of services, agree to enter into a new collective bargaining agreement covering its building service employees.  Third, those successor employers whose building service employees will be accreted to a bargaining unit with a pre-existing collective bargaining agreement. In each situation, the successor employer’s collective bargaining agreement must provide terms and conditions for the discharge or laying off of employees.  Id.  The bill would also exempt from coverage any covered employer that obtains a written commitment from a successor employer that the successor employer’s building service employees will be covered by a collective bargaining agreement falling within one of the three exempted classes described above.  

The bill is designed to provide minimum standards of job security protection for building service workers.  By incorporating an exemption for building owners, managers and service contractors who are covered or agree to be covered by a collective bargaining agreement that covers the same job security issues addressed in the bill, subsection d ensures that the bill falls firmly within established legal precedents affirming the validity of such narrowly tailored opt-out statutes.  As such, the bill would recognize the importance of the collective bargaining process, and the rights of employers and employees to bargain over and agree upon the very issues and concerns addressed by the bill. 

AMENDMENTS

Since the introduction of the bill, several technical amendments have been made.  Specifically, the City, State and federal governments have been exempted from the provisions of the bill.  Further, the requirements of the bill are now subject to the provisions of section 162 of the State Finance Law in the event that they conflict.  Finally, section 27-1070(b)(3) was corrected by replacing the word “less” with the word “more” to reflect the original intent of the drafters, and the word “article” was replaced by the word “subchapter” throughout the bill to achieve greater clarity.

EFFECTIVE DATE

This local law would be effective immediately.
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