
Staff:

Phil Hom

Counsel

Joseph Mancino

Policy Analyst

Chima Obichere

Finance Division

[image: image1.png]



The Council of

the City of New York
BRIEFING PAPER OF THE HUMAN SERVICES DIVISION

Robert Newman, Legislative Director

August 25, 2009
Committee on Transportation

Hon. John C. Liu, Chair

Oversight:  What can be done to improve 
air traffic safety over New York City?
INTRODUCTION

On August 25, 2009, the Committee on Transportation, chaired by Council Member John Liu, will hold a hearing on what steps can be taken to improve air traffic safety over New York City.  Those invited to testify include: Janette Sadik-Khan, Commissioner, New York City Department of Transportation; Raymond Kelly, Commissioner, New York City Police Department; Nicholas Scopetta, Commissioner, Fire Department of New York; Joseph F. Bruno, Commissioner, Office of Emergency Management; Seth W. Pinsky, President, New York City Economic Development Corporation; Stanley Gee, Acting Commissioner, New York State Department of Transportation; Mr. Christopher O. Ward, Executive Director, Port Authority of NY and NJ; Debbie Hersman, Chairperson, National Transportation Safety Board; J. Randolph Babbitt, Administrator, Federal Aviation Administration; Connie Fishman, Chairperson, Hudson River Park Trust; A. J. Pietrantone, Executive Director Friends of the Hudson River Park; Abigail Trenk, Manager, Air Pegasus; Drew Schaefer, Chairman, Liberty Helicopter Tours; aviation and helicopter industry groups; City, State and Federal elected officials; and community organizations.
BACKGROUND 


The August 8, 2009 Accident

One of the most popular tourist attractions is to take a helicopter flight over Manhattan.  New York City’s Economic Development Corporation (“EDC”) estimated that 300,000 tourists took a helicopter trip in 2008.
  EDC did not have an estimate of the revenue generated by helicopter tours, but estimated that all unscheduled air transportation, which includes the tour helicopters and corporate charters, generated about $290 million per year.
  

On August 8, 2009, a helicopter operated by Liberty Helicopter Tours  (“Liberty”) carrying six people, operating from the West 30th Street heliport
, collided with a small private plane carrying three people.  All on board the two aircraft were killed in one of the City’s worst air catastrophes in almost a decade.
  The accident victims included five Italian tourists and the pilot of the helicopter and three members of one family aboard the plane.  


The small private plane, a single engine 1976 Piper PA-32R, had taken off from Teterboro Airport in New Jersey and was headed to Ocean City, New Jersey.
  As the plane turned south to head over the Hudson River, it collided with the Eurocopter AS350 tour helicopter.
  Despite this terrible accident, just a day after the accident, passengers waited on line to get a tour of the City.
  Many of those taking the helicopter rides raved about the rides and stated that they believed the helicopter rides were safe.


Other accidents

With the large volume of air traffic over New York City, some have said that accidents were inevitable.  There have been other accidents in the airspace over New York City, some of which are briefly discussed herein.  In April 1997, a corporate helicopter taking off from a heliport on East 60th Street crashed into the East River killing one passenger was killed and injuring three others.  This accident prompted then Mayor Giuliani to prohibit tour helicopters from all City-owned heliports and to create a New York City Heliport and Helicopter Master Plan Study.
  This plan recommended establishment of a single entity to manage the City’s heliports, creation of a Helicopter Oversight Committee and found no safety violations at Manhattan’s heliports.


In 2006, the FAA banned all aircraft except for helicopters and sea planes from flying below 1,100 feet after a plane flown by Yankee pitcher Cory Lidle crashed into a building on the upper east side of Manhattan.
  In 1997, a rotor on a tour helicopter clipped a Manhattan building and had to make an emergency landing and in 2007 a tour helicopter made an emergency landing in the Hudson River on its emergency pontoons.


Regulations for operating over the Hudson River corridor

After the August 8th accident, some people have called for more regulations of the air corridor over the Hudson River.
  Under federal law, the federal government has exclusive jurisdiction over the airspace of the United States and states are preempted from enacting legislation governing the use of airspace.
  The Administrator of the Federal Aviation Administration is charged with developing regulations for the use of airspace,
 which are contained in the Federal Aviation Regulations.


Many newspapers characterized the busy path under over the Hudson River as “unregulated”
 or “largely unregulated.”
 This term however appears to have been confused with “uncontrolled.”
  As discussed, there are extensive Federal Regulations governing aircraft operating below 1,100 feet, including minimum air speeds, right of way, and minimum operating heights.
  The Federal Regulations also govern the operation of on demand aircraft operations
 and tour aircrafts.

This accident did highlight some potential problems with air traffic safety over New York City.  Aircraft flying over the Hudson River operate as they would on a highway – aircraft going north stay on the east side and those going south stay on the west side of the river.
  Aircraft fly without having to check in with a control tower if they stay below 1,100 feet to prevent interference with planes flying to and from the areas three airports.
  Aircraft flying below 1,100 feet use visual flight rules where they try to see and avoid other aircraft.
.  Pilots operating in the Hudson River corridor under 1,100 feet are also expected to periodically broadcast their altitudes and locations over a common frequency.


Although the federal government has exclusive jurisdiction over airspace, New York City has promulgated some rules governing helicopters.
  These rules generally govern the operation of airports and heliports, other than John F. Kennedy Airport and LaGuardia Airport.  Among these are rules governing the operation of helicopters used to assist in building construction,
 governing the distance that a helicopter must operate away from obstacles
 and filing accident reports.


The New York City Economic Development Corporation (“EDC”) oversees two of the City’s three heliports.
  EDC has addressed issues involving helicopter traffic and noise, holding a helicopter roundtable discussion on January 22, 2009 at its offices.

Friends of the Hudson River Park Lawsuit


The helicopter involved in the August 8th accident operated from the 30th Street heliport, which some community advocates have claimed is illegal.  Friends of the Hudson River Park and other advocates sued the heliport operator, a sightseeing helicopter company and the trust that operates the park, arguing that the heliport violates the Hudson River Park Act of 1998 (“1998 Act”) that created the park.
  According to the lawsuit, the 1998 Act allows a heliport in Hudson River Park, but no sightseeing helicopters and that the placement of the heliport was illegal.


This lawsuit was settled in June 2008.  Under the terms of the settlement, tour helicopter flights were limited to 25,000 through May 31, 2009.  From June 1, 2009 through March 31, 2010, these flights were limited to 12,500 and as of April 1, 2010, no tour operations would be permitted from the 30th St. heliport.  The settlement would also restrict helicopter flights to the middle of the Hudson River and only allow tourist flights to operate between 9 am and 6:30 pm.

NTSB recommendations


The National Transportation Safety Board (“NTSB”) is an independent Federal agency responsible for investigating every civil aviation accident in the United States, as well as significant railroad, highway, marine and pipeline accidents.
  The NTSB then issues recommendations to try to prevent future accidents.
  

The NTSB has issued over 50 recommendations relating to air tour companies over the past 20 years.
  Many of these recommendations were specific to accidents in certain locations, such as Hawaii, the Grand Canyon and Alaska.  It seems that the FAA does routinely respond to NTSB recommendations.  The NTSB has on its website 20 recommendations it made about tour operators and the corresponding FAA responses.  The report listed eleven as “open acceptable responses,” five as “open unacceptable responses,” and four as “open response received.”


Among some of the recommendations that may be relevant to New York City are:

· A07-025 and A07-026 would require Hawaii and tour operators in Hawaii to adopt automatic dependent surveillance broadcast (ADS-B) technology.  ADS-B technology uses navigational satellites to plot an aircraft’s location and can work in areas where radar would not work; and 
· A93-010 would require the FAA to identify airspace requiring special protection because of commercial air tour operations; and 
· A07-024 would require training that addresses local geography, weather conditions and special restrictions, including altitude restrictions, if necessary.  This recommendation was in response to an accident that occurred in Hawaii and the Honolulu Flight Standards District Office revised its specifications to implement this recommendation.  The NTSB said that the FAA response was unacceptable because the intent of the recommendation was to create National Standards, not just standards in Hawaii.
United States Department of Transportation Inspector General and FAA Advisory Rulemaking Committee Recommendations 

On July 13, 2009, a little more than a month before the accident, the United States Department of Transportation’s Inspector General issued a report highlighting that on-demand operators are subject to significantly less safety requirements and oversight than large commercial air carriers.
 The report found that between 2000 and 2008, the fatal accident rate for on-demand operators was fifty times higher than for commercial operators.
 From January 2003, there were 95 fatal accidents resulting in 249 deaths among on-demand operators.
 Despite these statistics, on-demand operators are not subject to high levels of oversight as the commercial carriers. As an example of this inequitable oversight, the report examined an on-demand operator and a large commercial operator that are monitored by the same FAA office.  The large commercial operator with 10 aircraft was inspected 199 times in 2008, while the on-demand operator with 17 aircraft and was just inspected 8 times over that same period.
  


The Inspector General (“IG”) states that many of the regulations concerning these smaller aircraft have not been updated since 1978.  In smaller aircraft, pilots are able to have less experience, less extensive safety training for the pilots and cabin staff and not all aircraft are required to have ground proximity warning systems, traffic alert and collision avoidance systems.
 These aircraft typically fly short distances, with frequent take-offs and landings, the most dangerous parts of a flight, showing a further need for adequate safety and regulation.


This compounded with the high-risk environment that these aircraft fly in, led the IG to make recommendations including: (1) Establish milestones to track the implementation of any recommendation made by the Aviation Rulemaking Committee of the FAA (“ARC”) and the NTSB that would enhance the safety and oversight of on-demand operators and reporting annually on progress towards those milestones to the Office of the Inspector General; (2) Implement an interim risk assessment oversight process for on-demand operators until the risk-based System Approach for Safety Oversight (“SASO”) approach is implemented; (3) Consider the inherent operational risk factors in on-demand operation in developing risk indicators for the new risk-based oversight system.

The IG’s report further asserts the importance of implementing the ARC (124 recommendations) and NTSB recommendations, but notes that none of the recommendation have reached the final rule making stage, more than four years after they were issued.
 Of the ARC’s 124 recommendations, 32 are being considered for rule making, 16 no action will be taken and 60 were transferred to other FAA offices.
 Tracking milestones would provide increased accountability and monitoring to ensure that these policies are implemented.

The second recommendation from the IG involved the FAA implementing an interim risk assessment oversight process for on-demand operators. FAA currently is waiting for its new risk-based oversight approach for on-demand operators to be fully developed, but this is expected to take over four years.  While the SASO approach is expected to make a positive safety contribution to on-demand operators, it is imperative that risk-based assessment principles guide flights especially given the environment and factors they fly in, low altitude, utilizing unfamiliar airports and frequent take-offs and landings.


Lastly, the IG recommends that the FAA consider the inherent operational risk factors in on-demand operation in developing risk indicators and inspections for the new risk-based oversight system.  The FAA uses the National Program Guidelines to assign inspections, yet the inspections are not risk-based. Rather, inspections are designated and the inspectors are obligated to inspecting a percentage of their on-demand operators.  The concern with this is that this technique results in on-demand operators not being inspected often enough and that the criteria is not sufficiently based on importance and safety.
 Additionally, the smallest operators and aircraft have the highest number of fatal accidents and yet, they are assigned the least number of inspectors.
 


The FAA responded to the IG’s report and concurred with all three recommendations. Particularly, the FAA committed to reviewing the recommendations that were previously made as part of the IG’s milestone recommendation, implement a risk-based oversight approach to surveillance of on-demand operators and focus on implementing risk-based surveillance system for inspectors and develop risk-based federal regulations.

CONCLUSION


The August 8th accident involving a helicopter and airplane has made us more aware of safety issues for low flying aircraft over the Hudson River.  This corridor is one of the most crowded in the nation, but is not controlled by any air traffic controllers.  In the aftermath of this accident, many people have called for more regulation of the Hudson River corridor and some have even called for suspending flights until we are able to track them.  This hearing will examine existing regulations and procedures for flying below 1,100 feet in the Hudson River corridor and whether anything can be done to improve safety over this corridor.  
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