Staff:

Lacey C. Clarke, 

Legislative Counsel

Damien M. Butvick, 

Legislative Policy Analyst


[image: image1.png]



THE COUNCIL

Committee Report of the Governmental Affairs Division

Robert Newman, Legislative Director

Alix Pustilnik, Deputy Director, Governmental Affairs

COMMITTEE ON CONSUMER AFFAIRS
Hon. Leroy G. Comrie, Chair

December 8, 2009

Proposed Int. No. 240-A:
By Council Members Vann, Weprin, Arroyo, Brewer, Comrie, Foster, Gennaro, James, Koppell, Mark-Viverito, Nelson, Stewart and Liu

..Title

TITLE: 
A Local Law to amend the administrative code of the city of New York, in relation to the penalties associated with the sale of toy guns.

I.
INTRODUCTION

On Tuesday, December 8, 2009, the Committee on Consumer Affairs, chaired by Council Member Leroy G. Comrie, will conduct its first hearing on Proposed Introductory Bill Number 240-A (“Intro. 240-A”), a Local Law to amend the administrative code of the city of New York, in relation to penalties associated with the sale of toy guns.  Those invited to testify include the Department of Consumer Affairs (“DCA”), the Borough Presidents, the borough Chambers of Commerce, consumer advocacy groups, anti-violence advocates, representatives from the retail industry and other interested parties. 

II.
BACKGROUND

There is little debate that realistic-looking toy guns pose a serious threat to the safety and welfare of law enforcement officers and the general public.  A person holding a fake gun can cause real harm if a police officer believes his or her life is danger and discharges his or her firearm in response. Unfortunately, New York City is no stranger to violence that can result from toy guns. In November 2009, a Bronx teenager was shot in the cheek after wielding a realistic-looking fake gun during a confrontation with police.
 A similar incident took place in Long Island in August 2009, when a man was fatally shot after pointing a fake Uzi submachine gun at police who were responding to reports of gunfire in the area.
 Fake firearms have been the cause of several other recent incidents in New York City, including a 2007 gunfight with police officers in Brooklyn
 and the 2003 death of a teenager who pointed a fake 9mm gun at an undercover officer in Harlem.
 In 2003, the New York City Police Department testified at a Consumer Affairs hearing on toy guns that these ersatz weapons had been the cause of twelve shootings by police since 1998.


Cognizant of the threat to public safety, the federal government requires that toy guns have an orange cap to distinguish them from actual guns.
 State law goes a step further, requiring that toy guns have a wide orange stripe on both sides of the barrel and come only in non-metallic colors.
 At the local level, toy guns sold in New York City must be painted bright colors so as to distinguish them from actual firearms.
 
Unfortunately, realistic toy guns are cheap and easily accessible to New Yorkers from retailers who continue to flout existing laws.  A 2003 study by the New York City Council found that the average cost of an illegal toy gun was about $6, with the cheapest selling for only $1.
   Nearly 20 percent of the 53 toy stores investigated as part of the study were found to be selling illegal toy guns in violation of the law.
   Furthermore, the Council’s study found that 50 percent of stores cited by the New York City Department of Consumer Affairs (DCA) in 2001 for selling illegal toy guns were still selling them in 2003.
  

From 2002 to 2005, DCA cited over 90 stores for illegally selling realistic-looking fake guns, resulting in the removal of more than 5,600 toy guns and in fines totaling $600,000.
  In April 2008, DCA discovered that eleven Party City retail stores had sold more than 800 illegal fake guns.
  In January 2009, an investigation by the Brooklyn District Attorney’s Office resulted in the seizure of over 2,000 illegal fake guns in an East Williamsburg warehouse.
 Most recently, in late July, New York State Attorney General Andrew Cuomo sent cease-and-desist orders to over 500 stores in New York State that were selling toy guns inadequately marked to distinguish them from real firearms.
 

III. LEGISLATION 


Current Law  

Current New York City law prohibits the sale, possession, or use of any toy gun which “substantially duplicates or can be reasonably perceived to be firearm” and mandates that the exterior of all toy guns be brightly colored, transparent, or translucent.  Furthermore, the barrels of toy guns must be plugged, the toy must have the manufacturer’s brand name on it and no laser pointer may be attached to the gun.
 Violators may face both civil and criminal penalties including fines of up to $1000 and/or up to one year in jail.
  
Proposed Introduction Bill 240-A 
Proposed Int. 240-A would increase the penalties for any violation of the current law.  First time offenders could be fined between $1000 and $5000 per violation, while a second offence within two years of the first offense would bring penalties of between $3000 and $8000 per offense.  The sale or distribution of a single toy gun in violation of the law would constitute a single offense.  

Under Proposed Int. 240-A, premises owned or operated by persons found guilty of violating the current law on three or more separate occasions within two years could be padlocked for up to five consecutive days.   For the purposes of determining repeat violations, violations at locations previously owned by a different person would not be considered unless the commissioner establishes that subsequent owner did not acquire the premises via an arm’s length transaction, or acquired it for the purposes of avoiding prosecution.  A transaction would be presumed to not be arm’s length if  it is between i) relatives, ii) related companies or business partners or iii) the facts and circumstances indicate that the primary purpose of such transaction is to avoid prosecution under the law.  

The procedure for sealing premises would be the same as for sealing unlicensed businesses and would be as follows:

1. The notice of a third violation would state that the premises could be sealed upon a finding of guilt; 

2. Upon a finding a guilt, DCA would post a notice at the premises signifying their intent to seal it; 
3. Ten days after the posting and upon written permission of the commissioner, the police department would be authorized to seal the premises; 
4. The owner of the premises could be charged for removal and storage of any contraband items removed from the premises.
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A Local Law

To amend the administrative code of the city of New York, in relation to the penalties associated with the sale of toy guns.

..Body

Be it enacted by the Council as follows: 

..Title

..Body

Section 1.  Findings and Intent.  Toy manufacturers and retailers in New York City, and around the nation, produce and sell imitation firearms bearing a striking resemblance to real weapons, whether in size, shape, or overall appearance.  Therefore, New York City presently prohibits the sale of toy firearms unless the physical appearance of the toy gun conforms with the requirements set out in subdivision g of section 10-131 of the administrative code.  New York State’s highest court has held that that this provision is not preempted by federal law, which requires only minimal markings on toy guns, such as an orange blaze around the barrel.  Although the federal statute preempts local laws that require “inconsistent” markings, it allows cities to require clearer markings in addition to the federal ones.

Since the local law was enacted, the City’s Department of Consumer Affairs (DCA) has uncovered numerous violations.  In a three-year period from 2002 to 2005, DCA cited over 90 stores, required them to remove over 5600 fake guns, and recovered over $600,000 in fines for the City.  However, the current penalty scheme insufficiently deters the sale of toy guns by City businesses.  Indeed, some firms are repeat offenders, selling fake guns even after having paid penalties for previous violations.  By increasing the base penalty for first violations and by imposing greater penalties for repeat offenses, the revised code provision would more forcefully deter firms from stocking toy guns and would also target firms that continue to flout the law even after paying penalties for previous violations.  If a business nevertheless commits three or more violations, then the revised code provision allows it to be closed briefly to allow the business time to take corrective actions including but not limited to removing and disposing of all fake guns that do not comply with the law; reviewing inventory; reviewing shipment orders; removing promotional materials; drafting policies and procedures; and training staff to ensure that remaining fake guns comply with the law and to stop the ordering of fake guns that do not comply with the law.

Not only are realistic-looking fake guns used to commit crimes, but there have been a variety of tragic incidents involving young people carrying imitation guns who were wounded or killed by confused police officers who mistook toy weapons for real ones.  Last year, for example, police killed a 15-year-old at a middle school in Longwood, Florida after he brandished a look-alike gun whose safety markings had been painted black.  On February 24, 2007, a 27-year-old man pointed a fake AK-47 assault rifle at New York City police officers, leading them to fire back but not to injure him.  

Accordingly, the Council finds that legislation increasing penalties for stores that fail to abide by the terms of subdivision g of section 10-131 of the administrative code is warranted.

§ 2.
Paragraph 3 of subdivision g of section 10-131 of the administrative code of the city of New York, as added by local law 58 for the year 1999, is hereby amended to read as follows:

3.  (a) Authorized agents and employees of the department of consumer affairs, and of any other agency designated by the mayor, shall have the authority to enforce the provisions of this subdivision. A proceeding to recover any civil penalty pursuant to this subdivision shall be commenced by service of a notice of hearing that shall be returnable to the administrative tribunal of the department of consumer affairs. The administrative tribunal of such department shall have the power to impose civil penalties for a violation of this subdivision of not [more] less than one thousand dollars ($1000) nor more than five thousand dollars ($5000) for the first offense and not less than three thousand dollars ($3000) nor more than eight thousand dollars ($8000) for each succeeding offense occurring within two years of the first offense, without regard to whether the first offense involved a toy or imitation firearm of the same model involved in any succeeding offense.  For the purposes of this subdivision, selling, offering for sale, possessing, using or attempting to use or give away any single toy or imitation firearm in violation of this subdivision shall be considered a single violation.


(b)
If any person is found to have violated the provisions of paragraph one of this subdivision on three or more separate occasions within two years, then, in addition to imposing the penalties set forth in subparagraph (a) of this paragraph, the department shall be authorized to order that any or all premises operated by such person where the violations occurred be sealed for a period not to exceed five consecutive days, except that such premises may be entered with the permission of the department solely for actions necessary to remedy past violations of this subdivision or prevent future violations.  Notice of any third violation for engaging in a violation of paragraph one of this subdivision shall state that premises may be ordered sealed after a finding of a third violation and  specify which premises may be subject to sealing. For the purpose of this subparagraph, any violations at a place of business operated by a different person shall not be included in determining the number of violations of any subsequent operator of a business at that location unless the commissioner establishes that the subsequent operator of such business did not acquire the premises or business through an arm’s length transaction as defined in subparagraph (c) of this paragraph or that the sale or lease was conducted, in whole or in part, for the purpose of permitting the previous operator of the business who had been found guilty of violating paragraph 1 at such premises to avoid the effect of violations on the premises.  The procedures provided for in subdivisions c, e, f, i, and j of section 20-105 of title twenty of this code shall apply to an order of the commissioner for sealing of such premises.

(c)    For purposes of subparagraph (b) of this paragraph, “arm’s length transaction” means a sale of a fee or all undivided interests in real property, or a lease of any part thereof, or a sale of a business, in good faith and for valuable consideration, that reflects the fair market value of such real property or lease, or business, in the open market, between two informed and willing parties, where neither is under any compulsion to participate in the transaction, unaffected by any unusual conditions indicating a reasonable possibility that the sale or lease was made for the purpose of permitting the original operator to avoid the effect of violations on the premises. The following sales or leases shall be presumed not to be arm’s length transactions unless adequate documentation is provided demonstrating that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original operator to avoid the effect of violations on the premises:

    (i)  a sale between relatives, which term shall mean, for purposes of this paragraph, a person and his or her spouse, domestic partner, parent, grandparent, child, stepchild, or stepparent, or any person who is the direct descendant of the grandparents of the person or of the spouse or domestic partner of the person;

    (ii)  a sale between related companies or partners in a business; or

    (iii)  a sale or lease affected by other facts or circumstances that would indicate that the sale or lease is entered into for the primary purpose of permitting the original operator to avoid the effect of violations on the premises.

(d)    For purposes of this paragraph:

    (i)  the term “department” shall refer to the department of consumer affairs; 
    (ii)  the term “commissioner” shall refer to the commissioner of the department of consumer affairs;

    (iii)  the term “premises” shall refer to land and improvements or appurtenances or any part thereof; and
    (iv)  companies shall be deemed “related” if an officer, principal, director, or stockholder owning more than ten percent of the outstanding stock of the corporation of one company is or has been an officer, principal, director, or stockholder owning more than ten percent of the outstanding stock of the other, but companies shall not be deemed related solely because they share employees other than officers, principals, or directors.

(e). A closing directed by the department pursuant to this paragraph shall not constitute an act of possession, ownership or control by the city of the closed premises.

(f) Mutilation or removal of a posted order of the commissioner or his designee shall be punishable by a fine of not more than two hundred fifty dollars or by imprisonment not exceeding fifteen days, or both, provided such order contains therein a notice of such penalty.  Any other intentional disobedience or resistance to any provision of the orders issued pursuant to this paragraph, including using or occupying or permitting any other person to use or occupy any premises ordered closed without the permission of the department as described in subparagraph (b) shall, in addition to any other punishment prescribed by law, be punishable by a fine of not more than one thousand dollars, or by imprisonment not exceeding six months, or both.

§3.
This local law shall take effect 30 days after it shall have become a law, provided that, prior to such effective date, the commissioner of consumer affairs and the head of any other agency designated by the mayor in accordance with paragraph 3 of subdivision g of section 10-131 of the New York City administrative code may promulgate such rules and take such other actions as are necessary to its timely implementation.

12/4/09
� “In Separate Episodes, 2 Are Shot by the Police,” N.Y. Times, November 8, 2009.


� Yaniv, O., “Man With Fake Gun Shot Dead,” Daily News, August 7, 2009, at 22.


� Fleming, B. and Celona, L., “Toy Leads to Gunplay,” N.Y. Post, February 25, 2007, at 12.


� Gorta, W. J. and Messing, P., “Cops Kill 4 in First 2 Days – Youth is Slain As He Wields ‘Toy’ Gun,” N.Y. Post, January 3, 2003, at 4.


� Christian, N. M., “Libertarians’ Toy-Gun Joke Is a Flop in East Harlem,” N.Y. Times, February 7, 2003, at B4.


� Chang, S., “Aiming at toy guns; Cuomo targets stores selling toy arms that look real; Hits 500-plus retailers with cease-and-desist orders,” Newsday, August 1, 2009, at A02.


� Id.


� Danis, K., “Toy Seller Hit Over ‘Too Real’ Fake Guns,” N.Y. Daily News, April 11, 2008, at 2.


� New York City Council Committee on Oversight and Investigations, “Toy Guns: A Deadly Game”, Dec. 2003, at 10.  Available at � HYPERLINK "http://prtl-prd-web.nyc.gov/html/records/pdf/govpub/838toyguns.pdf" �http://prtl-prd-web.nyc.gov/html/records/pdf/govpub/838toyguns.pdf�


� Id at 9. 


� Id. 


� “DCA Cites Stores for Selling Illegal Fake Guns and Urges Parents to Be Vigilant This Halloween,” New York City Department of Consumer Affairs, Press Release, Available at � HYPERLINK "http://www.nyc.gov/html/dca/html/pr2005/pr_102605.shtml" ��www.nyc.gov/html/dca/html/pr2005/pr_102605.shtml�, Accessed on December 3, 2009.


� Supra note 8.


� “Kings County District Attorney Charles J. Hynes Announces Seizure of Warehouse Used to Store Counterfeit Products from China,” Kings County District Attorney’s Office, Press Release, Available at � HYPERLINK "http://www.brooklynda.org/press_releases/pr_jan_09.htm" ��http://www.brooklynda.org/press_releases/pr_jan_09.htm�, Accessed on December 3, 2009.


� Supra note 6.


� NYC Admin. Code §10-131(g) (1)


� NYC Admin. Code §10-131(g) (3,4)





PAGE  
12

