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Title:
To amend the administrative code of the city of New York, in relation to the concurrent performance of demolition work and asbestos abatement activities within the same building. 
Administrative Code:
Adds subdivision (o) to section 24-146.1; adds sections 28-106.1.1 and 28-106.1.2

I. Introduction

On November 30, 2009, the Committee on Environmental Protection will hold a vote on Proposed Int. No. 998-A, a Local Law to amend the administrative code of the city of New York, in relation to the concurrent performance of demolition work and asbestos activities within the same building. A previous hearing was held on this bill in May of 2009.  
II. Background
On August 18, 2007, a fire in the former Deutsche Bank Building at 130 Liberty Street in Manhattan led to the deaths of New York City Firefighters Joseph Graffagnino, Jr., and Robert Beddia and resulted in injuries to several others. As early as August 20, 2007 the FDNY announced it was investigating the possibility that the fire was caused by a discarded cigarette on the 17th floor,
 which later investigations concluded was the cause.
 The FDNY also concluded shortly thereafter that there was no working standpipe in the building at the time of the fire.
 These and other findings, including problems with the safety of asbestos abatement activity, led Council Members to pursue legislative solutions to the problems being uncovered and prompted the City of New York to undertake a comprehensive review of the way construction, demolition, and abatement operations are regulated and conducted in the City.
 Proposed Int. No. 998-A is one of a package of twelve bills that resulted from a collaborative process between the Administration and the Council. These bills combine the findings and recommendations of a Working Group “the Group” called for by the Mayor on this subject
 with legislative proposals put forth by Council Members in the wake of the fire.  They are collectively intended to improve construction, demolition, and asbestos abatement procedures in the City of New York. All eleven of the other bills proposed as part of this package have been passed by the Council and signed into law by the Mayor. Proposed Int. No. 998-A is the last remaining bill of the package.

III. New York City Asbestos Abatement Operations

The Group convened by Deputy Mayor Skyler in the fall of 2007 reviewed how the City regulates construction, demolition and abatement operations.
 The Group issued its Report in July of 2008, which report, among other things, gave a detailed description of Abatement and Demolition Operations, including flowcharts to describe these processes.  Abatement operations are highly regulated and, for large abatement projects, include extensive site preparation and post-abatement clean up in accordance with the DEP abatement rules. These rules set for the requirements for the installation of worker decontamination systems, the erection of partitions, extensive pre-cleaning and other steps that must take place prior to abatement. During abatement, the contractor is required to, among other things, maintain emergency/fire exits or establish alternative exits, and to seal entries not used for worker entry or emergencies.
 

Asbestos containing material must be removed using a “wet method,” which prevents the spread of fibers. After stripping, the abatement area must be cleared to remove all visible residue. Finally, the Abatement Contractor must apply a thin coat of pigmented encapsulating agent to all surfaces in the work area from which ACM was removed, to seal-in non-visible fibers. Large asbestos jobs are required to use negative air pressure ventilation equipment, a portable local exhaust system designed to contain fibers within the containment area. The negative air pressure ventilation equipment must operate 24 hours a day from the time isolation barriers are established, through successful clearance air monitoring. Throughout the abatement process, an independent Air Monitoring Technician takes air samples to check that levels of airborne fibers are within the prescribed limits, and the abatement contractor must maintain a project logbook that records inspections and personnel on site. Under the rules, the Contractor is required to check exits daily for the duration of abatement work. 
IV. New York City Demolition Operations


The Report also details the demolition process in the City. As indicated in the Report, DOB has primary responsibility for regulating full and partial demolitions and administers a regulatory framework established under the New York City Charter and the new Construction Codes.  Pursuant to that authority, DOB issues demolition permits upon approval of applications and other required paperwork for full demolitions, and conducts inspections of demolition sites. 


A demolition permit is required when a building is to be completely removed, including the foundation. Once the building is ready to be demolished, DOB’s Building Enforcement Safety Team (BEST) conducts inspections of demolition sites. Demolition sites are subject to a minimum of three inspections to enforce site safety requirements, and a special permit is required to use mechanical equipment like a backhoe to conduct demolition.
 Under DOB’s current standard operating procedures, ACM must be abated before demolition can commence, though in certain circumstances, abatement and demolition may occur simultaneously.
 

V. Proposed Changes to Regulation of Simultaneous Asbestos Abatement and Demolition 
Due to the density of development in New York City, high rise buildings cannot be demolished by explosive charges but must be dismantled using acetylene torches to cut structural steel. The use of acetylene torches presents a significant fire hazard, but when asbestos abatement is undertaken at the same time as demolition, the potential for fire injuries increase because abatement requires the construction of isolation barriers to separate, contain, and seal the areas undergoing abatement from other areas within a building that are not going through that process.
 The barriers constructed within the stairwells on containment floors at the Deutsche Bank building were horizontal barriers consisting of plywood and steel framing covering the stairwell and supported by 2 x 3 wooden braces. These structures contained a hinged escape hatch that opened upward. The barriers were then covered with six millimeter plastic sheeting and sealed with tape, glue and foam. 

It has been reported that these asbestos remediation containment barriers delayed firefighters’ attack on the fire above the 15th floor, and prevented retreat below the 14th floor. Firefighters entering the building had no idea that horizontal containment barriers existed or how they had been constructed. In the smoky conditions that developed, they had difficulty breaking through the sealed plastic sheeting and the plywood covering the stairwells. Moreover, numerous firefighters were trapped on the 14th floor between the stairwell containment barriers.  Unable to escape, firefighters Joseph Graffagnino and Robert Beddia, died on the fifteenth floor.
 During most demolition jobs that require asbestos abatement, all ACM must be removed prior to the commencement of work. However, the Administrative Code authorizes DEP to grant variances from any requirements imposed on asbestos abatement activities, and DEP’s rules provided that abatement and demolition could proceed simultaneously provided that certain criteria were met. The Group found that although DEP rules established a framework for simultaneous abatement and demolition, the available guidance to conduct and oversee these complex operations was not well-defined.
 Therefore, the Group recommended that simultaneous abatement and demolition be strictly limited and that for a variance granted by DEP, a review by DOB and FDNY should be included.
  Proposed Int. No. 998-A seeks to implement that recommendation in the hope that future tragedies can be avoided.  The proposed local law limits concurrent asbestos abatement and demolition work unless a site-specific variance has been issued by DEP, in consultation with FDNY and DOB to ensure the safety of the activity. 
VI. Bill Discussion – Proposed Int. No. 998-A

Proposed Int. No. 998-A amends the Administrative Code of the City of New York, limiting the simultaneous performance of demolition work and asbestos abatement activity within the same building. 

Section 1 adds a new subdivision (o) to section 24-146.1 of the Administrative Code. Paragraph (1) of new subdivision (o) explicitly prohibits simultaneous demolition and abatement except as provided in this subdivision. Paragraph (2) requires that, prior to receiving a permit for full demolition, the owner of a building to be demolished submit a certification from DEP to DOB that the building contains no asbestos-containing material or documentation from DEP that a variance has been granted from this requirement. Paragraph (3) requires that, prior to receiving a permit for alteration to remove one or more stories of a building, the building owner shall submit to DOB either a DEP certification that the floors are free of asbestos-containing material or documentation of a DEP variance from this section. Paragraph (4) specifies that any variance issued by the Commissioner of Environmental Protection must notify and consult with the Commissioner of Buildings and the Fire Commissioner regarding appropriate safeguards for such work. An asbestos abatement permit must also be issued pursuant to section 24-146.3 of the Administrative Code for any asbestos abatement work performed pursuant to such variance. Paragraph (5) requires the Commissioner of Environmental Protection to post notice of any variance granted under this subdivision online within 7 days. Paragraph (6) stipulates that this subdivision shall not apply to full demolitions or removal of one or more stories when performed as emergency work pursuant to article 215 of Chapter 2 of Title 28 of the Administrative Code.

Section 2 amends new Article 106 of the Building Code (as added by Local Law 37 of 2009, another of the “Deutsche Bank” bills) of Chapter 1 of Title 28 of the Administrative Code. It creates new sections 28-106.1.1 and 28-106.1.2. New section 28-106.1.1 prohibits the Commissioner of Buildings from issuing a full demolition permit unless the owner of the building provides certification from DEP that the building is either free of asbestos-containing material or has received a variance from this requirement from the Commissioner of Environmental Protection. New section 28-106.1.2  prohibits the Commissioner of Buildings from issuing a permit for the removal of one or more stories of a building unless the owner of the building provides certification from DEP that the stories to be removed are either free of asbestos containing material or have received a variance from this requirement from the Commissioner of DEP. Exceptions to both of these sections are provided in the case of demolition performed as emergency work pursuant to Article 215 of Chapter 2 of Title 28.

Section 3 provides that this local law shall take effect 180 days after its enactment, but the Commissioner of Environmental Protection and the Commissioner of Buildings may in advance of that date take any administrative action necessary for its implementation, including the promulgation of rules.
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