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REMARKS OF CARY DAVID KESSLER, ESQ.

Before the Council of the City of New York Finance Committee

Wednesday, July 29, 2009 - City Hall @ 11 a.m

Chairman Weprin, Honorable Members of the Finance Committee, it is a privilege
and an honor to address this Committee in connection with proposed Legislation
fo save the City of New York time and money. It was twelve (12) years ago that I
last appeared before the Finance Committee in connection with repealing the tax
on amusement machines which actually cost the City of New York money, created
an underground business of amusement machines that went untaxed and

resulted in wasted government resources.



It was thanks to your predecessor, the Hon. Herbert Berman that during his
Chairmanship of the Finance Committee and that legislation was introduced and
a hearing held in 1997 which led to the repeal of the tax known as COAD (Coin
Operated Amusement Device). I would be remiss, if I also did not mention that
the late Howard Lasher, Council Member from Brooklyn, was the first Member to
recognize the plight facing the amusement machine industry regarding this tax. A
brief history is in order to put into prospective where we were twelve (12) years
ago. Throughout the 1990s, the amusement machine indu,stry saw a drastic
reduction in its business due to the increasing popularity of electronic games at
home and on computers. The city tax on amusement machines rose to $175. in
the mistaken belief that a tax increase would generate significant funds for the
City Treasury. The facts, as revealed from the City budget office, concluded that
the revenues were declining as the costs of administering the tax rose. In
addition, as A.M.O.A.-N.Y. proved, the proliferation of unlicensed businesses who
flew below the “tax radar” reached epidemic proportion. Legitimate businesses in
the amusement machine industry could not compete. Worse still, no business
would risk placing an amusement machine at a city location, pay for the tax and
hope that the location would bring in enough traffic to justify the cost of the

machine (often costing $2,000. to $5,000.) and maintenance and repairs costs.

Introductory Bill 974 of 1997 by Council Member Berman was passed by the New



York City Council. It eliminated the tax on coin operated amusement devices.
Mayor Giuliani’in a written statement when he repealed the tax on June 23, 1997,
said: “The higher tax level has been criticized by affected small business owners as
burdensome, especially in regard to the seasonal use of many devices, such as

amusement devices used outdoors during summer months.”

As an aside, I attended that Bill signing ceremony and also witnessed the Mayor
repealing the infamous Vault Charge Tax. As an attorney in private practice for
over twenty (20) years, and one who has participated in many residential and
commercial closings in the five boroughs, I can attest to the lengthy proceedings
that sellers and buyers would go through in connection with responsibility for the
vault charge tax. It bears repeating that sometimes eliminating a tax will save
money in the end to both the City of New York, its government administration, its

people, and taxpayers.

I will hazard a guess that I was one of the few attorneys who regularly appeared at
the Department of Finance Office at 25 Elm Street, Brooklyn to attend meetings
regarding past due COAD taxes. At the Department, [ was appalled at the amount
of paperwork and stunned at the amount of time devoted by the Finance staff
dedicated to trying to collect COAD taxes. It bears witness that not only must a

tax make sense but also it must be administered in an orderly and efficient



manner. If it cannot, it will wind up costing the government that imposes the tax
more money and will, as the COAD tax almost did, destroy a viable important

industry in the City.

Commencing August 1, 1997, the tax on Coin Operatéd Amusement Devices was
repealed by Local Law 48 (1997). After that period, the New York City Department
of Finance no longer required owners to file an inventory of their coin-operated
amusement devices and the Department no longer issued tax stamps evidencing

the filing of amusement machine inventory and the payment of said tax.

Unfortunately, Local Law 48 only repealed the tax and did not repeal the filing
requirement or the tax stamp requirement. Further, New York City Police Officers
regularly isstie summonses for failure to maintain inventory records or tax stamps
on amusement devices as the summonses submitted to this Committee will verify.
As an attorney who appears in Criminal Courts throughout the City, I can attest
to the fact that I have answered over twenty-five (25) summonses given to owners
of coin-operated amusement devices for these offenses. I am informed by the
Criminal Court Clerks that numerous other summonses are issued. Judges,
Assistant District Attorneys and more importantly, the citizens who received the
summonses do not know that the tax has been repealed. This has resulted in

guilty pleas, all for a tax that doesn’t exist!



This problem dates back to 2001. I thought the matter would be co‘ncluded when
then Finance Commissioner Andrew S. Eristoff wrote to me and his Deputy
Commissioner, Leslie Zimmerman, wrote to the Police Department indicating that
the Department does not enforce §11-1504 through §11-1508. However, as
indicated in Commissioner Eristoff’s letter, legislation was contemplated to repeal

these outdated sections of law, but never introduced.

In 2004, I wrote to Commissioner of Finance Martha E. Stark requesting that the
Department sponsor Legislation to repeal §11-1504 through §11-1508 (and §11-
4013). I do not know why the Department has not taken the initiative to repeal
these sections of the Administrative Code. Certainly, the Criminal Courts, after
reviewing the law and Commissioner Eristoff’s letter dismiss the tickets since it is
impossible for any owner of a coin-operated amusement device to receive a tax

stamp or maintain records for a tax that doesn’t exist.

On behalf of the Board of Directors of A.M.O.A.-N.Y. (Amusement and Music
Owners Association of New York), we would gratefully appreciate your sponsorship
of the law to repeal those sections of the Administrative Code which have no
practical effect, now that the COAD tax has been repealed for over twelve (12)

years. Keeping these sections of law “on the books” is costing the taxpayers



precious dollars on Police time, Court time, and, not to mention the businesses
who must engage attorneys to attend Criminal Court and request that the

summonses be dismissed in the interest of justice.

The relevant chronology concerning the Legislation before the Committee today is,
as follows:

1. June 23, 1997. Mayor Giuliani signs legislation which eliminated the tax
on coin-operated amusement devices. (Introductory #974). Enclosed,
please find the Mayor’s press release.

2. After years of receiving summonses for the “crime” of not having tax stamps
or records, I wrote to (then) Commissioner of Finance, Andrew S. Eristoff
requesting legislation to repeal the stamps and records requirements since
the tax has been repealed.

3. November 5, 2001. Commissioner Eristoff responds that he has written to
the New York City Police Department regarding the repealed tax and that no
stamps or records are required for amusement machines.

4. Three years later, I write to Commissioner of Finance, Martha E. Stark
indicating that the NYPD continues to issue summonses regarding stamps

and records for the repealed coin-operated amusement device tax.



5. Special Counsel to Finance Commissioner Dara Jaffee, on September 22,
2004, writes to me indicating that the Department will consider possible
legislative change.

6. Summonses are still written as the Committee will find from the attached

copies.
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[Title 11] NEW YORK ADMINISTRATIVE CODE § 11-1502

or knowingly under the control of any person; (b) not less than seventy-
five dollars but not more than two hundred dollars for each two hundred
cipareties, or [raction (hereof, in excess of five thousand cigareties but less
than or equal o twenty thousand cigarettes in unstamped or unfawfully
stumped packages knowingly in the possession or knowingly under the
control ol any person; and {c) not less than one hundred dollars bul not
mure than two hundred dolfars for cach two hundred cipareties, or fraction
thereof, in excess of twenty thousimd cigarelies in unstamped or unlaw-
fully stwmped packages, knowingly in the possession or knowingly under
the control of any person. Such penalty shall be determined as provided
in section 1-1310 of this chapter, and may be revicwed only pursuant to
such section. Such penalty may be enforced in the same manner as the
tax impused by this chapter. The commissioner of finance, in his or her
discretion, may remil all or part of such penalty. Such penalty shall be
paid and disposed of in (he same manner as other revenues under this
chapler.

HISTORICAL NOTE
Subd. b amended chap 262/2000 § 10, cff. Nov. 14, 2000.

CHAPTER 15
TAX ON COIN OPERATED AMUSEMENT DEVICES

§ 11-1502 Imposition of tax.

f. Notwithstanding any provision of law 10 the contrary, no tax shall
be imposed pursuant to this chapter for any tax year beginning on or after
August first, nineteen hundred ninety-seven.

HISTORICAL NOTE
Subd added L1 481007 § 1, cft June 23, 1997.

Y
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THE CiTYy oF NEwW YORK
OFFICE OF THE MAYOR
New York, N.Y. 10007

FOR IMMEDIATE RELEASE : Release #376-97
Monday, June 23, 1997 ‘ WWwW.ci.nyc.ny.us

Contact:  Colleen Roche  (212) 788-2958
Dwight Williams (212) 788-2972

MAYOR GIULIANI REPEALS TWO TAXES TO HELP SMALL BUSINESSES

Mayor Rudolph W. Giuliani today signed into law two bills which will help ease
the tax burden on small businesses in New York City. The elimination of the Vault
‘Charge Tax and the tax on coin operated amusement devices is part of the City’s
comprehensive tax reduction and reform program designed to further the goal of
improving the small business climate by reducing taxes and eliminating obstacles to
conducting business in the City." . ’

“The first and second bills, Introductory 973 and Introductory 974, were
sponsored at my request by Council Member Berman,” Mayor Giuliani said.
“Introductory 973 would amend the Administrative Code of the City of New York by
repealing the City's vault charge. The charge is imposed for the privilege of occupying,
maintaining or using a vault—a subsurface opening in the streets of New York City. The
charge is paid by the owner of the premises immediately adjoining the vault. This bill
will provide tax relief to more than 5,000 small businesses.

“Introductory 974, would amend the Administrative Code of the City of New York
by eliminating the tax on coin operated amusement devices,” the Mayor continued.
“This tax, which has been imposed for the privilege of maintaining coin operated
amusement devices within the City since 1959, was increased from $25 to $175 per
device in 1989. The higher tax level has been criticized by affected small business ‘
owners as burdensome, especially in regard to the seasonal use of many devices, such
as amusement devices used outdoors during summer months.

“Both of these proposals were included in the City's Executive Budget for Fiscal
Year 1998 in its tax reduction program and | am happy to be signing them into-law

today,” the Mayor concluded.

(over)



The Giuliani Administration, in partnership with the City Council, the State -
Legislature and Governor George Pataki, has enacted more tax reductions in the last
three years in New York City than in the prior 18 years combined. By the year 2001,
these tax cuts will have saved New Yorkers more than $3.1 billion.

The elimination of the Vault Charge and the tax on coin operated amusement
devices is part of an $835 million tax reduction program contained in the re'cently
adopted budget agreement between the Mayor Giuliani and the City Council, of which
$516 million has already been enacted and $318 has been added, including:

4% City Sales Tax Reduction ~ $ 157 million
Increased UBT Credit $ 75 million
Additional CRT Reductions $ 30 million
Real Property Transfer Tax

Exemption for Assumable

Mortgages *$ 2 million
Eliminate Vault Charge & Tax '

on Coin Operated Amusement -

Devices ‘ $ 8 million
Proportionate Share of State

Tax Relief $ 47 million
Total $ 319 million

-30-



Exhibit C



MINISTRATIVE CODE [Title 11

hall be one-fourth of the tax herein-
ie of this subdivision the first main-
slaced device, on which the tax was
‘hail be deemed to be the first such
¢ its replacement.

umusement device, with respect to
replaced by another similar device,
ble with respect to the replacement
ich the tax has been paid. However,
sspect to the replaced device if it is
1 the city. Where the.tax has been
which has not been so replaced. a

ship, of such device shall not subject -

sturns are filed as required by sub-
of this chapter.

a coin operated amusement device
lely for purposes of sale, kept in a
premises which are not open for

UCAL NOTE

[ SR W)

IVATION
1965 § 1

e tax imposed by this chapter shafl

r any of its agencies, instrumental-
iding a public corporation created
ict with another state or Camtida) or

erica, and any of its agencies and
y are immuae from taxation:

rer world-wide international organ-
ates of America is a member;
ation, or trust, or community chest.
and operated exclusively for celig-
purposes. or for the prevention of
and no part of the net earnings of
y private sharehoider or individual.
activities of which is carrving on
pting to influence legislation: pro-
t this subdivision shail include an
TAry purpose vl carrving on a4 raue

4

Chap. 15} Tax oN CoIiN OPERATED AMUSEMENTS § 11-1505

or business for profit, whether or not all of its profits are payable
to one or more organizations described in this subdivision: and

e. Nothing in this section shall exsmpt from tax under this chap-
ter any owner of a juke box or similiar musical device or any other
coin-operated amusement device subject 1o tax under this chapter
despite the fact that it is maintained on premises occupied by a
person exempted from tax by this section or that any such exempt
person is entitled to any part of the proceeds from the device.

HISTORICAL NOTE

Section added chap 907/1985 § 1

Subd. e amended L.L. 70/1986 § 4

Subd. ¢ amended L.L. 3071986 §
DERIVATION

Formerly § JJ46-3.0 added LL 7971965 § 1

Sub b amended LL 39/1970 § 1|

Sub e amended L1 30/1986 § 3

§ 11-1504 Records to be kept. Every owner of a coin operated

amusement device taxable under this chapter shall keep such re-
cords of such owner’s business and in such form as the commis-
sioner of finance may by regulation raquire. Such records shall be
offered for inspection and examination at any time upon demand
by the commissioner of finance. or :5e commissioner's duly autho-
rized agent or employee and shall be oreserved for a period of three
years. except that the commissioner of finance may consent to their
destruction within that period or mav require that they be kept
longer.

HISTORICAL NOTE
Section added chap =07/1985 § |

DERIVATION
Formerly § 1J46-4.0 added LL 79719635 § ¢

§ 111505 Returns. a. On or hefore the rwentieth day of Au-
gust in each year, every owner of 1 “oin-operated amusement de-
vice taxable under this chapter shall dile a return with the commis-
sioner of finance. on a form prescribed by the commissioner of
finance, showing the number und wpe of juke boxes or similar
musical devices or any other coin-operated amusement devices sub-
ject to tax under this chapter owned and/or being maintained by
such person, and such other information as the commissioner of
finance may require. The commissioner of finance may provide by
-egulation that returns be filed at or=ar fimes. 2nd upon such dates
as the commissioner may speciiy. and may provide that a return oe
filed within a stated time after anv such device is replaced. or
moved from the premises where it =as been located. or after any

lhange .ahe swaership of sucn Jenoso

1
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t. i & retwin reg ~v thie chapter is not filed. or if a return
when filed is incorreci or msufficient on its face, the commissioner
of finance shall take th: necessary steps to enforce the filing of
such a return or of a corrected retwrm..

c. In the eveni tha: 2ny person files a rewrn for any period sub-
sequent to July first. nineteen hundred sixty-five, pursuant to the
former title } of chapter fortv-six of the code, the return shall be
treated a¢ a return filed pursuant to this secuon and any paymen:
madéawith or pursuan: to such return shall be deemed a payment

under this chapter.

HISTORICAL NOTE

Section added chap 9C7/1985 § 1
Subd. a amended L. 701986 § 5
Subs. a amended L._. 3071986 § 4

DERIVATION
Formeriy § JJ46-5.C added LL 79/1965 § |
Sub a amended LL 20’1986 § &

§ 11-1506 Payment of tax. At the time of filing a return the
owner shall pav to th: commissioner of finance the tax imposed
hereunder. Such tax shall be due and payable on the last day on
which such return is required to be filed, regardless of whether a
return is filed or whether the return which is filed correctly indicates
the amount of tax dus.

HISTORICAL NOTE
Section added chap 907/1985 § 1

DERIVATION
Formerly § JJ46-¢.0 added LL 79/1965 § 1

§ 11-1507 Stamps. The payment of the tax imposed by this
chapter shall be evidenced by a suitable stamp or other indicia of
payment in a form prescribed by the commissioner of finance. and
every owner shall piacs and keep conspicuously posted on the de-
vice the stamp or othsr indicia denoting payment of the tax for the
current year.

HISTORICAL NOTE
Szction added chap 907/1985 § 1

DERIVATION
Formerlv § JJ46-.C added LL 79/1965 § 1

§ 11-1508 Determination of tax. If a return required by this
chapter is not filed. or if a return when fileg is incorrect or insuf-
ficient. the commissioner of finance shall determine the amount of
tax due from such information as may be obtainable and, if nec-
essary, may estimatz the tax on the basis of external indices. Notice
of such determination shall be given o the person liable for the

316
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HISTORIC.

Section amended chap 808/1992 & 8t
Section added chap 907/1985 § 1
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DERIVATION
Formerly § DD46-12.0 added chap 765/1985 § 82

§ 11-4013 Tax on coin-operated amusement devices. Any
person required, pursuant to the provisions of chapter fifteen of this
title, to place or keep the stamp or other indicia denoting payment
of the tax imposed by such title conspicuously posted on any device
taxable under such chapter, who willfully fails to place or keep
such stamp or other indicia conspicuously posted on any such de-
vice, shall be gumlty of a misdemeanor.

HISTORICAL NOTE

Section added chap 765/1985 § 82, language juxtaposed per chap
907/1985 § 14. Number supplied by the Legislative Bill Drafting
Commission

DERIVATION

Formerly § DD46-13.0 added chap 765/1985 § 82

§ 11-4014 Tax on commercial motor vehicles and motor ve-
hicles for transportation of passengers. (a) Any person who coun-
terfeits or forges, or causes or procures to be counterfeited or
forged, or aids or assists in counterfeiting or forging, by any way,
art, or means, any stamp, indicia of payment or indicia that no tax
is payable authorized by chapter eight of this title, or who know-
ingly acquires, possesses, disposes of or uses such a counterfeited
or forged stamp, indicia of payment or indicia that no tax is pay-
able, or who transfers a stamp, indicia of payment or indicia that
no tax is payable where such a transfer is not authorized by such
chapter shall be guilty of a misdemeanor.

(b) The owner or driver of any motor vehicle subject to the tax
imposed by chapter eight who, upon demand, shall fail to exhibit
the stamp or other indicia of payment of the tax to the commus-
sioner of finance, his duly authorized agent or employee, or any
police officer of this city or state, as required by subdivision a of
section 11-809 of such chapter, shall be guilty of a misdemeanor.

HISTORICAL NOTE

Section added chap 765/1985 § 82, language juxtaposed per chap
907/1985 & 14. Number supplied by the Legislative Bill Drafting
Commission

DERIVATION

Formerly § DD46-14.0 added chap 765/1985 § 82

§ 11-4015 Tax on owners of motor vehicles. (a) Any person
who counterfeits or forges, or causes or procures to be counterfeited
or forged, or aids or assists in counterfeiting or forging, by any
way, art, or means, any receipt or other document evidencing pay-
ment or exemption from the tax imposed by chapter twenty-two of
this title, or who knowingly acquires, possesses, disposes of or uses
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CRIMINAL COURT OF THE CITY OF NEW YORK

COUNTY OF QUEENS: PART AP 1
-------------------------------------------- X Docket No: 2009 SQ 030422
THE PEOPLE OF THE STATE OF NEW YORK, 2009 SQ 030420

2009 SQ 030419

-against- "NOTICE OF MOTION
“ : Summons Nos.: 4400821055
Defendant. 4400821020
4400821018
-------------------------------------------- X Return date: 5/21/09

PLEASE TAKE NOTICE that upon the annexed Afﬁdavit“sworn to on the 4" day of
May, 2009, the Affirmation of Cary David Kessler, Esq., affirmed on May 4, 2009, and upon the
complaints/informations filed against the above named defendant in this Court on the 99" day of April,
2009, the undersigned will move this Court at Part AP-1 of the Criminal Court of the City of New York,
County of Queens, 125-01 Queens Boulevard, Kew Gardens, New York 11415, on the 21* day of May,

2009, for an Order vacating and setting aside the conviction entered herein against the Defendant on April

29, 2009, and dismissing the three Complaints/Informations listed above pursuant to §170.30(1)(a) of the

Criminal Procedure Law upon the ground that the complaints/informations are defective within the
meaning of §170.85 of the Criminal Procedure Law or in the alternative, permutting Defendant to defend
herself on the merits upon the grounds set forth in the annexed affidavit and affirmation and why such other
“and further relief should not be granted as may be jﬁst and proper.

Dated: Jericho, New York ' ' - .
May 4, 2009 . Your:

Cary\ﬁa d Kessler, Esq.
Farley & Kessler, P.C.
Attorneys for Defendant

55 Jericho Turnpike, Suite 204, L
Jericho, NY 11753 col
516-433-4220
To: Cniminal Court Clerk
County of Queens, Part AP-1
125-01 Queens Boulevard
ew Gardens, New York 11415 ~
518«5?‘2;5;855 ‘ CROZ o Q= Avp 5002

RN

TREIE b N A

District Attorney for Queens County -
125-01 Queens Boulevard o
Kew Gardens, New York 11415

718-286-6000 29139Motion
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CRIMINAL COURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: PART AP 1

-------------------------------------------- X Docket No: 2009 SQ 030422
THE PEOPLE OF THE STATE OF NEW YORK, 2009 SQ 030420

2009 SQ 030419

-against- ‘ - AFFIRMATION IN SUPPORT
: OF MOTION
! ) . i Summons Nos.: 4400821055
Defendant. ‘ 4400821020
4400821018
____________________________________________ X

CARY DAVID KESSLER, ESQ., affirms under the penalties of penjury, the
following:

1) I'am an attorney licensed to practice law in the Courts of thé State of New
York.

2) Iam a named principal with the law firm of F arley & Kessler, P.C., 55
Jericho Tumnpike, Suite 204, Jericho, New York 11753-1013, the attorneys for the
Defendant herein.

3)  Tam familiar with the facts hereinafter stated.

4) I am also the General Counsel of the Amusement and Music Owners
Association of New York, (AMOA-NY), a not for profit business Organization, organized
for the betterment of the Amusement Industry. Tam fully familiar with the City and State
Laws that apply to amusement machines (juke boxes, pool tables, games) and bars/ taverns.

5) Defendantwon February 21, 2009 was served with -
three complaints/ informations at 62-10 Woodhaven Blvd., in the County of Queens.
Annexed as FExhibit A is a copy of the complaints/informations describing the offenses

charged.



Summons Number 4400821055/ Violation of Section 11-4013 NYC Admin. Code

Defendant is charged with violating a section of the New York City

Administrative Code, having to do with coin operated amusement machines “without a

NYS Tax Stamp” (I assume that the police officer meant a City of New York Tax Stamp,

since he cites the Administrative Code of the City of New York, and not the General

Business Law of the State of New York. There is no tax stamp for amusement machines

under any NYS statute that T am familiar with).

reasons:

The violation of not having a tax stamp is defective for the following

On June 23, 1997 Local Law 48 became effective, which repealed any tax on
coin operated amusement devices. Annexed as Exhibit B is a copy of the
Administrative Code, legislative update and the Mayor of the City of New
York’s press release, detailing the repeal.

Unfortunately, even though the tax was repealed, several vestiges of the tax
remained, including the issuance of tax stamps, and the requirement to keep
records of tax stamps. However, there is no tax! The NYC Department of

Finance, since August 1997, has not produced any tax stamps.

Since 2001, the Department of Finance has written to the Police of the City of
New York, requesting that the §11-40138 should not be enforced because there are
no tax stamps or hling of payments for a tax on amusement machines. Annexed as
Lxhibit C are copies of letters from the Department of Finance from 2001 to the
Police of the City of New York, and the undersigned, concerning this policy.
Even without these letters, the defendant, or the individuals who own the
amusement machines could not possibly carry out the law, since no tax stamps
exist for a repealed tax since August, 19971

If the above is not enough to have this Complaint/Information dismissed, in 2005
the New York City Council repealed the term “coin-operated amusement device”
and replaced it with “player-operated amusement device”, Local Law 58-2005.
This new term is part of section 20-211(definitions of NYC administrative code)
Department of Consumer Affairs. Annexed as Exhibit D is a copy of that
administrative code showing that the term is now “player-operated amusement
device”.  The City Council changed the definition because of new electronic
games and electronic components that are now part and parcel of amusement
machines. Therefore, the police officeYwriting the above summons using the term
“coin-operated amusement device” nullifies the entire complaint/information,



because there is no such term found anywhere in the administrative code since
2005.

Summons 4400821090 - Unlicensed Billiards

8) Section 20-216 of the Administrative Code of the City of New York, licenses
‘billiard and pocket billard rooms. There is no law concerning the licensing of billiards or pool
tables.

9 On July 8, 2007 the Mayor of the City of New York signed legislation Increasing
the amount of billiard tables permitted at a location before a billiard room license is required.
Annexed as Exfubit Eis a copy of the local law signed by the Mayor, Local Law #32 of 2007.

| 10)  The Court isrg,q—uéé"tfa flo review the local law. “Any room or place in the city
which billiards or pocket billiards are played, and which includes three or more billiard or pocket
billiard tables, ......” must apply for a license to the NYC Department of Consumer Affairs.

11)  The .factua] allegations as detailed by the Police Officer in the above
complaint/information indicates that “Defendant acting as manager allowed billiards table to be
used without a billiards license”. What her status as manager has to do with the statute is
unknown. In addition, the officer indicates that there 1s only one table available and that was the
offense. Therefore the oﬂicerA is.wrong on several counts, and the complaint/information 18
facially deficient.

4400821018 - Allow Consp. Afier Hours — ABC Section 105.5

12) This complaint/information apparently refers to a section of the Alcoholic

Beverage Control Law which governs licensees selling alcohol for consumption off the premises.

The statutory mandate, as indicated in the copy of the Law annexed for the Court’s quick
reference, under Exhibit F, applies to retail licensees of liquor, and concerns off premises

consumption. A reading of the Complaints/Informations under Extubit A, indicates that ...



Defendant was person in charge at above bar, and allowed consp. (meaning consumption I guess)
of alcohol after 0430HRS.” Once again, what connection the defendant has with the refajl
licensce is not made clear in the allegation, and it is also not made clear in the allegation if any

consumption of alcoholic beverage occurred on premuses or off premises. All we know 1s that the

police officer alleges some alcohol consumption after 4:30 in the morning. That certainly is not a

fair reading of Section 105.5 of the Alcoholic Beverage Control Law.

13) It is obvious that this Complaint/Information must also he dismissed for facial

msufficiency.

Facial Insufficiency

14)  Amnexed as Exkubit G are recent decisions from Judges of the Criminal Court
of the City of New York, County of Queens:

& People v. Flores, Docket No. 2006SQ040963tr4.

b. - People v. Tagore, Docket No. 2003SQ025802

C. Peop]e v. Barrack, Docket No. 20045Q026288

d. People v. Gopaul, Docket No. 2003SQ000160

15)  This affirmation is made in support of defendant’s motion for an Order
pursuant to §170.30(1)(a) of the Criminal Procedure Law dismissing the coinplahﬁé/informa(ions
upon the ground that the said accusatory mstruments are defective within thé meaning of
§170.35(1)(@) of the Criminal Procedure .Law and that the defect of said accusatory instruments

are not of a kind curable by amendment.

4



WHEREFORE, your Affi

rmant respectfully requests that this motion be granted in all

respects, and that the comﬁlaints/infonna(ions against the defendant be dismissed, or should be

given the opportunity to present further defenses at the appropriate time, together with such other

and further relief as this court deems just and proper.

ne

Affirmed this day of May, 2009, at Jericho, New York.

29139A{Tirmation
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CRIMINAL COURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: SUMMONS PART AP-4
-------------------------------- X Docket Nos.: 2006 SQ 039689
THE PEOPLE OF THE STATE OF NEW YORK, 2006 SQ 039699
- 2006 SQ 039695
-against- Summons Nos: 428016554-3

428016552-0
428016553-1

* NOTICE OF MOTION
D/O/B: 12/7]7 Return Date: June 26, 2006

Defendant.
SIR/MADAM:

PLEASE TAKE NOTICE that upon the annexed affirmation of Cary David Kessler, E.sq.,
affirmed on May 18, 2006, and upon the complaints/informations filed against the above named
defendant in this Court on the 15% day of May, 2006, the undersigned will move this Court at Part
AP-4 of the Criminal Court of the City of New York, County of Queens, 125-01 Queens Boulevard,
- Kew Garde.ns, New York 11415, on the 26% day of June, 2006, to dismiss the above
complaint/information pursuant to §176.30(1)(a) of the Crlmmal Procedure Law upon the ground
that the complaints/informations are defective within the meaning of §170.35 of the Criminal
Procedure Law and upon such other and further relief as tp the Court may seem just and proper.
Dated: Jericho, New York

May 18, 2006 Y tc/,_*_/-

CHry David Kessler, Esq.
FARLEY & KESSLER, P.C.
Attorneys for Defendant

410 Jericho Turnpike, Suite 315
Jericho, New York 11753

(516) 433-4220

To: Criminal Court Clerk
County of Queens, Part AP-4
125-01 Queens Boulevard
Kew Gardens, New York 11415
{718) 520-3855

District Attorney for Queens County
125-01 Queens Boulevard
Kew Gardens, New York 11415

(718) 286-6000
261 16NoticeMotion




CRIMINAL COURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: SUMMONS PART AP-4

—————— R Docket Nos.: 2006 SQ 039689
THE PEOPLE OF THE STATE OF NEW YORK, 2006 SQ 039699

2006 SQ 039695

-against- Summons Nos: 428016554-3
428016552-0

428016553-1
D/O/B: 12/ !’! !! , DEFENDANT’S AFFIRMATION

Defendant. IN SUPPORT OF MOTION

STATE OF NEW YORK)
COUNTY OF NASSAU ) SS.:

CARY DAVID KESSLER, ESQ., affirms under the penalty of perjury, the
following:

1) I am an attorney duly licensed to practice law in the State of New
York. I am a named principal in the law firm of Farley & Kessler, P.C., with
offices located at 410 Jericho Turnpike, Suite 315, Jericho, New York 1 1733, the
attorneys for the defendant herein.

2) I am familiar with the facts hereinafter stated.

3.) I am also the General Counsel of the Amusement and Music Owners
Association of New York, Inc. (AMOA-NY). This is a not-for-profit business
organization organized for the betterment of the amusement machine industry. As
such, I am fully familiar with City and State Laws that apply to amusement

machines, (juke boxes, pool tables, games) and bars/taverns.



4.) Defendant,ms served with three (3)

complaints/informations on March 18, 2006 at 128-12 Liberty Avenue, Queens,
New York. Annexed as Exhibit L is a copy of the complaints/ informations

including the pages that describes the alleged offenses.

Coin Operated Amusement Device Tax

5.) Defendant is charged with violating §11 sub-division 1504 and sub-
division 4013, relating to the tax on coin operated amusement devices.

6.) The tax on coin-operated amusement devises was repealed by Local
Law 1997 #48 effective August, 1997. Annexed as Exhibit M are copies of the
Legislative Update and Mayor’s Press Release regarding the repeal of this tax.

7)  Although the City Council repealed the tax, it failed to repeal the
stamp itself along with the requirement to keep records. However, the
Commissioner of Fiﬁance in a 2001 letter to your affirmant informed me and the
New York Police Department that “tile posting of a tax stamp and the
maintenance of COAD records” are moot “with respect to periods on or after
August 1,1997. Annexed as Exhibit N is a copy of that letter signed by the
Commissioner of the Department of Finance to your affirmant.

8.) In addition, the Deputy Commissioner informed the New York City
Police Department (specifically the Chief of the Borough Patrol for Queens South

which includes the precinct which is responsible for the tickets in question) that



the Commissioner had rendered the two sections of law moot now that the COAD
tax has been repealed. See Exhibit N.

9.) Obviously, for the reasons set forth above and the annexed exhibits,
the two summons having to do with COAD tax records and stamps should be
dismissed because there is no mechanism for the taxpayer to comply now that
the tax on amusement devices has been repealed.

ABC §106 Disorderly Conduct

10) Under Docket No. 2006 SQ 039689, the defendant is charged with

violating §106 Subdivision 6 of the New York State Alcoholic Beverage Control

Law, which prohibits any “person licensed to sell alcohol beverages ... on the
licensed premises” to “suffer or permit such premises to become disorderly.” See
Summons #428016554-3. Annexed as Exhibit O is a copy of the New York State

law quoted with explanation and commentary of said law.

11) The alleged violation of §106.6 of the Alcoholic Beverage Control Law
(disorderly premises) occurred on March 18, 2006. The complaint must be
dismissed because the summo'ns does not meet the definition of disorderlly
conduct as interpreted by the Courts, to wit:

A. Nowhere in the complaint or description of the offense is there
any indication that the location was a “licensed liquor
establishment” or the “person licensed to sell alcoholic
beverages” did anything to “suffer or permit” the licensed

premises to become disorderly.



B. There is nothing to indicate that the incident is not an isolated
event or the Maracas Bay (the name of the location) disturbed
public order.

C. There is no connection of the defendant to the alleged
disorderly conduct at the location in the Criminal Court
Information, assuming alcoholic beverages were present at the
location. |

D. There is no indication that the licensee and/or his agents or
employees failed in their duty to call police regarding the
alleged disturbances or failed to anticipate disturbances that
necessitated police intervention.

E. There is no indication on the description of the offenses that
the licensee allowed any disorderly conduct to be prolonged or
that the events were somehow related to other disorderly
events.

12) Case law supports defendant’s contentions listed above that none of

the three complaints falls under §106.6. In MAL Restaurant v. N.Y. State Liquor

Authority, 425 N.Y.S. 2d 583 at Page 585, the Supreme Court, Appellate Division,
First Department said “... it is well settled that a finding that the management
‘suffered or permitted’ the premises to become disorderly, cannot be supported by

a showing of a single isolated occurrence. (See Mtr. of Playboy Club, supra:

Matter of Migliaccio v. O’Connell, 307 N.Y. 566, 569, 122 N.E. 2d 914, 915).”




13) Judge Ellen M. Coin of Criminal Court, City of New York, New York

County, in People v. Serro, 683 N.Y.S. 2d 818 (N.Y. City Crim. Ct. 1998) also
supports defendant’s contention by saying,

Case law has interpreted ABC law § 106(6) as requiring evidence that
the licensee knew or should have known of the disorderly condition of the
premises and tolerated its existence. Beer Garden, Inc. v. State Liquor Authority,
79N.Y. 2d 266, 275, 582 N.Y.S. 2d 65 . Thus, the Courts have held that there
was no violation where the events leading to the disorderly condition were
unexpected and of such brief duration that the licensee could not have prevented
them through reasonable supervision. Moon Walker’s Restaurant Corp. v. New
York State Liquor Authority, 250 A.D. 2d 428 (1st Dept. 1998).

14) The New York State Court of Appeals has offered its opinion regarding
the need for “awareness” to sustain a charge of disorderly conduct. In Beer

Garden, Inc. v. N.Y.S. Liquor Authority, 582 N.Y. 2d 65 at Page 68 (Court of

Appeals 1992), the Court said, “... the SLA cannot take refuge in general rule -
making authority as a means of circumventing the specific legislative requirement
in Alcoholic Beverage Control Law §106(6) of the Licensee’s awareness of the
disorderly conduct.” Nowhere in the complaint or description of the complaint is
there any awareness listed and described by the Police Officer against the licensee
or its agents or employees.

15)  The Supreme Court, Appellate Division, Second Department also

supports the above referenced position. In L.B.R. Enterprises v. N.Y. State Liquor
Authority, 413 N.Y.S. 2d Dept. 36, at Page 38, the Court said, “It is true that,
‘where the licensee’s agent is instrumental in creating the disorder, it is generally

not necessary to establish a foreseeable pattern of conduct (Matter of Club 95 v.




N.Y. State Liquor Authority, 23 N.Y. 2d 784 (addt’l citations omitted) but,

Conversely however, there is no basis in law for holding a licensee
responsible for a single isolated act by its employee, an act which manifestly
occurred on the spur of the moment. Conduct is not ‘suffered or permitted’ unless
“the licensee or his manager knew or should have known™ of the asserted
disorderly condition on the premises and tolerated its existence” (Matter of Playboy
Club of N.Y. v. State Lig. Auth. Of State of N.Y., 23 N.Y. 2d 544, 550, 297, N.Y.s. 2d
926, 930, 245 N.E. 2d 697, 700. -

16.) Annexed as Exhibit Pare recent decisions of summonses dismissed for

facial insufficiency: People v. 229 Restaurant, Inc., Criminal Court, New York

County, New York Law Journal, April 5, 2003, Page 19, Column 4, decision from

Judge Gene Lopez dated December 4, 2003, and a decision by Judge Stephen A.
Knopf, dated December 15, 2004, and a decision by Judge William Harrington,
dated May 5, 2005.

17.)  This affirmation is made in support of defendant's motion for an

Order pursuant to §170.30(1)(a) of the Criminal Procedure Law dismissing the
complaints/informations upon the ground that the said accusatory instruments

are defective within the meaning of §170.35(1)(a) of the Criminal Procedure Law

and that it is not sufficient on its face pursuant to the requirements of §100.40 of

the Criminal Procedure Law and that the defect of said accusatory instruments

are not of a kind curable by amendment.
18.)  No previous application for the relief sought herein has been made to

this or any other court.



WHEREFORE, your affirmant respectfully requests that this motion be
granted in all respects and that the complaints/informations agajﬁét the
defendant be dismissed, together with such other

further relief4s this Court

seems just and proper.

Cary %{vid Kessler, Esq.

Affirmed this 18t day of May, 2006 at Jericho, New York.
26116Affirmation
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CRIMINAL COURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: AP-5

""""" X
THE PEOPLE OF THE STATE OF NEW YORK :  DECISION AND ORDER
-against- |
A . Docket Nos. 200980030419
: 2009SQ030420
. ' : 2009SQ030422
Defendant.
. - i X

JOSEPH ZAYAS, J.:

, On February 21, 2009, the defendant was served with three summonses charging her with
the following enumerated offenses: (1) Allowing Consp After Hours; (2) Unlicensed Billiards;
and (3) Coin Operated Amusement Device - No Tax Stamp. On April 29, 2009, the defendant
entered a plea of guilty to Disorderly Conduct, in violation of Penal Law § 240.20, on Docket
Number 20095Q030422 and was sentenced to a Conditional Discharge. An Adjournment in
Contemplation of Dismissal, pursuant to CPL 170.55, was granted with respect to the remaining
two dockets, 20095SQ030419 and 2009SQ030420. ' ‘

The defendant in an omnibus motion seeks: (1) An order vacating said judgment and
setting aside the conviction on Docket Number 2009SQ030422, as well as vacating the ACDs
entered on Dockets 2009SQ030419 and 2009SQ030420, and dismissing each of the three said
Complaint/Informations as defective or, in the alternative, permitting the defendant to defend

herself on the merits; and (2) Reservation of Rights.

The Court has read the defendant’s moving papers and has reviewed the court file and
finds as follows: ' :

DISMISSAL OF THE COMPLAINTS/INFORMATIONS

The defendant initially argues that she was originally represented by another
counsel who worked out her plea deal as outlined above. She subsequently retained current
counsel and was informed that the City of New York has repealed the tax on coin operated
amusement devices. In so far as the underlying offense had been repealed, the Court will vacate
the judgment entered, as well as the ACDs and address the facial sufficiency of each of the

Complaint/Informations individually.

The defendant moves for dismissal of the information as defective (CPL 170.30 [1] [a];
170.35 [1] [a]). A legally sufficient information must contain non-hearsay allegations of fact
establishing, if true, every element of the offense charged and the defendant’s commission



thereof. The allegations of the factual part of an information, together with those of any
supporting depositions which may accompany it, must provide reasonable cause to believe that
the defendant committed the offense charged (see CPL §§ 100.40 and 70.10 [2]; People v. Casey,
95 N.Y.2d 354, 361-362 [2000]; People v. Inserra, 4 NY3d 30 [2004]). An information which
fails to satisfy these requirements is jurisdictionally defective (see CPL, §§ 100.40 (1); 100.15 (3);
People v. Alejandro, 70 NY2d 133 [1987]; People v. Dumas, 68 NY2d 729, [1986]).

The three summonses issued on February 21, 2009 allege, respectively, violations of
Alcoholic Beverage Control Law (ABC Law) § 105 (5); Administrative Code (AC) § 20-215 (a);
and Administrative Code (AC) § 11-4013. Said statutes and factual allegations read as follows:

ABC Law § 105 Provisions governing licensees to sell at retail for
consumption off the premises :

5. No retail licensee of liquor and/or wine for off-premises consumption
shall keep upon the licensed premises any liquors and/or wines in any cask, barrel,
keg, hogshead or other container, except in the original sealed package, as
received from the manufacturer or wholesaler. Such containers shall have fixed
thereto such labels as may be required by the rules of the liquor authority, together
with all necessary federal revenue and New York state excise tax stamps, as
required by law. Such containers shall not be opened nor its contents consumed on
the premises where sold, except for the purpose of wine tasting or sampling by
+ any person pursuant to authorization to conduct such a sampling or tasting
 pursuant to subdivision seventy-six of this chapter except those to whom sales are -

- prohibited in section sixty-five of this chapter.
The factual allegations contained in summons one reads as follows:

At T/P/O deft was person in charge of above bar & allowed consp of alcohol after
0430 hrs. ’ :

Initially, the Court notes that the officer apparently charged the defendant under an
inappropriate statute since the factual allegations clearly fail to establish a violation under ABC
§ 105 (5). “Allowing consp (sic) after hours”should properly have been charged under ABC §

106 (5), which provides, in pertinent part, as follows:

ABC Law § 106 Provisions governing licensees to sell at retail for
consumption on the premises

5. No alcoholic beverages shall be sold, offered for sale or given away upon any
premises licensed to sell alcoholic beverages at retail for on-premises
consumption, during the following hours:



(2) Sunday, from four ante meridiem to twelve noon.
(b) On any other day between four ante meridiem and eight ante meridiem.’

Nor shall any person be permitted to consume any alcoholic beverages upon
any such premises later than one-half hour after the start of the prohibited hours of

sale provided for in this section.

- The Court finds that the summons is defective inasmuch as it charges the wrong provision
of law. The Court further finds that even assuming that the correct provision was charged, the
above stated factual allegations are wholly conclusory in nature. Initially, they fail to establish
the necessary element that the premise was licensed to sell alcoholic beverages at retail for on-
premise consumption. Additionally, they do not contain any facts establishing that the defendant
“‘was person in charge of above bar,”(see People v Saito, 149 Misc 2d 342 [Crim Ct, New York
County 1990]; People v Riverdale Equities, Lid, 148 Misc 2d 816 [Crim Ct, Bronx
County1990]; People v Penn Central T ransportation Co., Inc., 95 Misc 2d 748 [Crim Ct, Kings
County 1978]), how she allowed consumption of “alcohol,” how the officer established that it
was “alcohol” being consumed and by whom it was being consumed. Accordingly, the motion to

dismiss Docket Number 20095Q030419 must be granted.

AC §20-215 Licenses; general provisions.

a. It shall be unlawful for any person to maintain, operate, conduct or engage
in the business of conducting and maintaining a billiard or pocket billiard room or
place unless the premises are licensed by the commissioner in the manner

prescribed herein.

b. A membership corporation, club, association or society in whose premises
billiards or pocket billiards are played or in whose premises billiard or pocket -
billiard tables are maintained which are available or held out as being available to
persons for the playing of billiards or pocket billiards, shall be deemed to be
conducting a billiard or pocket billiard room.

The factual allegations contained in summons two reads as follows:

A/T/D/O Deft acting as Manager allowed billiards table to be used without a
billiards license. .

The Court notes that AC § 20-216 (1) defines a “Billiard and pocket billiard room” as any
room or place in the city in which billiards or pocket billiards are played, and which includes
three or more billiard or pocket billiard tables, which are available or held out to persons as
being available, for the purpose of playing billiards or pocket billiards.



The Court finds that the above stated factual allegations clearly fail to establish that there
were three or more billiards or pocket billiards tables in the subject premise. This is a necessary
element to establish that the defendant was operating a billiard or pocket billiards room without
the premises being licensed. Additionally, there are no factual allegations which support or tend
to support the element that the defendant herein did “maintain, operate, conduct or engage in the
business of conducting and maintaining a billiard or pocket billiard room.” Accordingly, the
motion to dismiss Docket Number 20095Q030420 must be granted.

AC § 11-4013 Tax on coin-operated amusement devices.

Any person required, pursuant to the provisions of chapter fifteen of this title,
to place or keep the stamp or other indicia denoting payment of the tax imposed
by such title conspicuously posted on any device taxable under such chapter, who
willfully fails to place or keep such stamp or other indicia conspicuously posted
on any such device, shall be guilty of a misdemeanor. '

The factual allegations contained in summons three reads as follows:

A/T/P/O Deft being acting manager of bar did allow coin operated machines to be
used without NYS Tax Stamp.

The Court notes that AC § 11-1502, which formerly imposed the tax on coin operated
amusement devices, was repealed as of August 1, 1997 (see AC § 11-1502 [f]: “Notwithstanding
any provision of law to the contrary, no tax shall be imposed pursuant to this chapter for any tax
year beginning on or after August first, nineteen hundred ninety-seven.”). Accordingly, as said
tax is no longer applicable, the motion to dismiss Docket Number 20095Q030422 must be

granted.

In conclusion, the Court has vacated the defendant’s guilty plea to Penal Law § 240.20,
Disorderly Conduct and finds that each of the three summonses, as.issued, were facially defective
and have been dismissed. The fine in the amount of $120, previously paid by the defendant,

should therefore, be refunded.

RESERVATION OF RIGHTS

The branch of the defendant’s motion seeking the right to make further motions is granted
to the extent indicated in CPL 255.20.

-

This opinion constitutes the decision and order

Dated: June 19, 2009 / [ZAYAS
Kew Gardens, New York . Judge of t?{e}r{minal Court of the City of New York
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FARLEY & KESSLER, P.C.
ATTORNEYS AT LAW
410 JERICHO TURNPIKE, SUITE 315
JERICHO, NEW YORK 11753-1318
TEL: {516) 433-4220 COUNSEL

FAX: i516) 939-9839 LAWRENCE W. CREGAN
STEVEN M. SCHAPIRO
PERRY S. REICH
BEVERLY DAVID SILVER
* ADMITTED IN NY. CONN. AND WASH. D.C. SCOTT DESIMONE

RICHARD L. FARLEY
CARY DAVID KESSLER®

October 24, 2001
By Hand
Hon. Andrew S. Eristoff
Commissisner of Finance, City of New York
One Centre Street
Municipal Building, Room 500
New York, New York 10007

Re:  Chapter 15 - New York City Administrative Code
Tax on Coin Operated Amusement Devices
Qur File No. 21-108

Dear Commissioner Eristoff:

In 1997, Mayor Guiliani signed into law legislation which repealed the tax on coin operated
amusement devises. As counsel to A M.O.A.-N.Y. (Amusement Music Owners Association of New
York) I thought that would be the end of summonses issued by the police regarding this tax.
However, much to my surprise, we are still receiving tickets pursuant to §11-1504 which mandates
that records be kept regarding the old tax on coin operated amusement devices and §11-1502 which
mandates tax stamps for amusement devices.

It is logical to me that since the tax was repealed in 1997 that there would be no reason for tax
records to be kept or stamps to be placed on machines. However, some Judges in the Criminal
Courts in New York City are not accepting my argument.

At the suggestion of Deputy Commissioner Peter Lempin, I am recommending that the Finance
Department request that the City Council repeal §11-1504, §11-1505, §11-1506, §11-1507, and §11-
1508. It is most unfortunate that I have had to file motions in Court to request dismissal of tickets
being written by members of the police department for violations of these laws. I know that it is not
the intention of the Department to keep tax records or issue tax stamps.

I thank you for considering the above recommendations.

Very truly/ yours,

CDK:dms -
CC:  Hon. Peter Lempin, Deputy Commissioner
Robert Herman, Pres. AM.O.A-N.Y. 21108EISTOFF LTR



FINANCE
NEW e YORK"

THE CITY OF NEW YORK
DEPARTMENT OF FINANCE

ANDREW S. ERISTOFF
COMMISSIONER"

Novem’ber'S 2001

Farley & Kessler PC
410 Jericho Turnpike

vJCllbllU NY—14753=1318

ATTN: Carey David-Kessler, Esq.

Re: Tax on Coin Operated Amusement Devices (COAD)
Chapter 15 - NYC Administrative Code

Dear Mr Kessler

Tam wntlng in response to.your letter of October 24 2001 regarding the ongoing issuance
of summonses to members of A.M.A.O.-N. Y. (Amusement Music Owners Association of
New York) for fallure to dlsplay a COAD tax stamp or mamtaxn COAD records by NYC

pollce officers. - - . . ; S I

On June 23, 1997, Local Law. 48 was srgned into Iaw whtch repealed the COAD tax
effective with- the penods begxnnmg on.or after August 1, 1997. As .a result of that
legtslatron the Department of Fmance no longer reguires: the fi ﬂmg or payment ot a COAD ,
TTtaxTTetum, o issties 'COAD fax stamps. Local. Law. 48 etfectwely rendered those
sections of Chapter 15 of the. Admlnrstrattve Code that reqiire the _posting of'altax stamp.
and the- malntenance of COAD records moot with: respect to. perlodso’n or-after August 1,
1997. 1 wrll confer with. the Offce of the. Corporat;on Counsel to deter“mne if it la
necessary for the Department of, Flnance to.request: that the- Clty Councrl repeal §11- 1504 :
through 11- 1508. In: ‘the: mtenm i have notlfed the. NYPD ot the issues ‘you- have ralsed
CONCerning. summons issuance. for- these type v10latlons Please feel free to share the
content of this letter with your A M:A.O. NY. membershlp It may prove helptul in: future

mteractron wrth the NYPD orthe Courts U NS

Thank you for callmg this matter to: my attentlon 1 trust that thls letter accurately conveys
the, Department s. posrtlon Wlth respect to. the COAD tax. and will: be of some. help to your

B RS N .k , ) Pt

I R B S

membershlp~ T

Sincerely,

{ ?\

COMM'SSlONER e

THE CITY OF NEW YORK « DEPARTMENT OF FINANCE
1 CENTRE ST « SUITE 500 « NEW YORK » NY 10007 » 212 669 4855 - FAX 212.669 2275
www.nyc.gov/linance. .




NEW + YORK

THE CITY OF NEW YORK
DEPARTMENT OF FINANCE

November 14, 2001

New York City Police Department
Borough Patrol Queen South
71-01 Parsons Boulevard

Flushing, NY 11365
ATTN: Thomas P. Lawless, Chief

Re: Coin Operated Amusement Device Tax (COAD)
Administrative Code — Chapter 15

Dear Chicf Lawless,

Mr. Kessler because the Sumrnonses at issue were issued by the 101* 103™, and 106 precincts,

Your attention to this matter 1S appreciated. If you have further questions or concerns,
please contact my Executive Assistant, Howard Reiss at (718) 935-6004,

Sincerely,

Leslie Zimmerman

LZ/eg
Attachments

¢. Howard Reiss :
LESLIE ZIMMERMAN - DEPUTY COMMISSIONER
REVENUE OPERATIONS - 25 ELM PLACE . BROOKLYN - NY 11201 - 718 935 6002 - FAX 718 935 6894
o www.nye,povifinanceg



FArRLEY & KESSLER, P.C.
ATTORNEYS AT LAW
410 JERICHO TURNPIKE, SUITE 315
JERICHO, NEW YOREK 11753-1318
TEL: {516) 433-4220
FAX: I516) 939-9839

RICHARD L. FARLEY COUNSEL
CARY DAVID KESSLER® : . BEVERLY DAVID SILVER

“ADMITTED IN NY, CONN, AND WASH., D.C.

July 21, 2004

By Hand
Hon. Martha E. Stark

Commissioner of Finance
City of New York

Office of the Commissioner
1 Center Street, Suite 500
New York, New York 10007

V2 0F Wil

JONVHI4 40 1430 SAH

i€ d

Re: Tax on Coin Operated Amusement Devices (COAD)
Chapter 15-NYC Administrative Code
Qur File No. 24-108(D)

Dear Commissioner Stark:

On June 23, 1997, Local Law 48 was signed by Mayor Rudolph Guilliani
repealing the COAD tax after August 1, 1997.

Unfortunately, other sections of Chapter 15 referencing the COAD tax (§11-
1502) were not repealed.

Since that time, the New York City Police Department continues to issue
summonses to our clients at various locations within the City of New York for
failure to display COAD tax stamps or maintaining COAD records. We have
written many letters to the New York Police Department’s Legal Bureau but,
unfortunately, six years after the repeal of COAD, Officers are still writing
tickets.

For example, please find enclosed two summonses issued this year having to
do with record keeping and the placement of stamps for a tax that has not been
in existence for over six years! '

When I first raised this problem in 2001, Commissioner Eristoff was kind
enough to write a letter to me and instructed his staff to write to the Police
Department in Queens on the same subject. (See enclosed.) Unfortunately,
the summonses are still being written.



Therefore, I think the time has come to request that the remaining sections of
the Administrative Code, Chapter 15 that reference COAD be repealed. (§11-
1504 through 11-1508); §11-4013. ,

I appreciate that it is time consuming to request such changes from the
Council. However, the volume of summonses being issued leaves this office no
recourse but to file Notices of Claim against the City on behalf of defendants
who are forced to go to Court and request dismissal of their summonses based
on a repealed statute. In effect, we will be saving the City money when the
Administrative Code referencing COAD is completely expunged from the law
books. If the Department will recommend such legislation to the City Council,
this office, as counsel to AM.0O.A-N.Y. (Amusement and Music Owners
Association of New York) will certainly write to the appropriate city council
officials advising them of the urgent need to act on this legislation. :

Thank you for considering this request.

If a meeting is necessary with you or your staff, we stand ready to be of
assistance to the Department.

Ve ly yours,

FEARLEY & KESHLE

i
\

. '/"
Dayid Kessh%/Esq.

CDK:dms

CC: Frank Calland; President AMOA-NY
Phil DeDona; Member Board of Directors AMOA-NY
Robert Herman; Member Board of Directors AMOA-NY

24108(D)Stark.Itr
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NEW = YORK

MARTHA E. STARK
COMMISSIONER

September 22, 2004

Cary David Kessler, Esq.
Farley & Kessler, P.C.-

410 Jericho Tumnpike, Suite 315
Jericho, NY 11753-1318

Re:  Tax on Coin Operated Amusement Device (COAD) Tax _
Chapter 15 — NYC Administrative Code

Dear Mr. Kessler

This is in reéponse to your letter to Commissioner Stark regarding the above-referenced
matter. | understand that you are concemed about certain remaining COAD tax

provisions in the Administrative Code. As you have indicated, your clients are
continuing to receive summonses. To address this concern, we have referred this matter
to the NYC Police Department for their review. In addition, we will review and consider
your recommendation with respect to possible legislative change. 1 regret any
inconvenience this has caused your clients.

Thank you for bringing this matter to our attention. If you have any further questions or
concerns, you may contact me at (212) 669-4876.

Sincerely,

,/?W“ SW,U}}/

Dara Jaffee
Special Counsel to the Commissioner
New York City Department of Finance

Cc: = Martha E. Stark, Commissioner
Leslie Zimmerman, Assistant Commissioner, Payment Operations

THE CITY OF NEW YORK - DEPARTMENT OF FINANCE « | CENTRE STREET » SUITE 500 - NEW YORK « NY 10007
: www.nyc.gov/finance
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