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          1  COMMITTEE ON CONSUMER AFFAIRS

          2                 CHAIRPERSON COMRIE: Good morning. I'm

          3  Council Member Leroy Comrie, Chair of the Consumer

          4  Affairs Committee of the New York City Council. I

          5  want to thank you all for coming this morning.

          6                 Before we proceed, I'd like to thank

          7  Thomas Ferrugia and Brian Sogol, my Counsel and

          8  Legislative Policy Analyst, for putting together the

          9  issue for today's meeting, and for being my resident

         10  geniuses. That's my new title for them this year.

         11  So, I just want to appreciate everything that

         12  they're doing, to make sure the Consumer Affairs

         13  Committee continues to move forward and protect

         14  consumers around the City.

         15                 Today the Committee will hear

         16  testimony on Intro. 201, which would amend the New

         17  York City Charter and expand the Department of

         18  Consumer Affairs' jurisdiction to hear and render

         19  decisions on cases that are now adjudicated in the

         20  State Court system.

         21                 The first hearing on this proposal,

         22  formerly titled Intro. 390, occurred in February

         23  2005, when this Committee was chaired by Council

         24  Member Philip Reed. At that time the Committee heard

         25  testimony from representatives of the
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          2  Administration, as well as several small business

          3  associations, all of which have been invited back

          4  for today's discussion.

          5                 Currently, the Department of Consumer

          6  Affairs' authority to adjudicate summonses is

          7  limited to legal violations of licenses that the

          8  Department issues. Violations that the Department

          9  enforces but fall outside the Department's

         10  adjudication jurisdiction, such as the New York City

         11  License Enforcement Law, Article 16 of the New York

         12  State Agriculture and Market Law, the New York City

         13  Consumer Protection Law, must be brought to the

         14  State Supreme Court resolution.

         15                 This Department asserts that this is

         16  a burdensome and costly requirement, often

         17  offsetting the fine that the violator might be

         18  required to pay.

         19                 The Department also claims that this

         20  introduction will have a positive impact on local

         21  businesses because the Department does not pursue

         22  every State violation to the State Court level.

         23  Therefore, some alleged violators may not have an

         24  opportunity to clear violations and these

         25  unsatisfied infractions will remain on their
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          2  records.

          3                 Again, the Committee has invited

          4  representatives from the Administration, as well as

          5  several small business associations to offer

          6  testimony on this bill.

          7                 As always, the Committee welcomes all

          8  that have come, and we look forward to your

          9  comments. We have been joined this morning by

         10  Commissioner Mintz, and Andy Eiler, and they are at

         11  the table.

         12                 Would you please say good morning and

         13  let us know about how you feel about Intro. 201.

         14                 COMMISSIONER MINTZ: Thank you. Good

         15  morning. And I apologize again for being late. We

         16  congratulated ourselves for being on time across the

         17  street.

         18                 CHAIRPERSON COMRIE: It's only ten

         19  after ten, so we're doing all right.

         20                 COMMISSIONER MINTZ: All right.

         21                 And for the record, we're going to

         22  sign on to the resident geniuses, which has been our

         23  experience as well.

         24                 Good morning, Chairman Comrie, and

         25  staff. I'm Jonathan Mintz, Commissioner of the
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          2  Department of Consumer Affairs, joined this morning

          3  by our Director of Legislative Affairs, Andrew

          4  Eiler.

          5                 I'm really delighted to be here to

          6  comment on and act favorably on Intro. 201, which

          7  the Administration has proposed to authorize the

          8  Department to use its administrative tribunal to

          9  adjudicate all of the violations that the Department

         10  enforces.

         11                 This bill would amend the New York

         12  City Charter by adding a new subdivision, 2203(d)

         13  that strengthens and streamlines the Department's

         14  ability to enforce all the laws under its

         15  jurisdiction.

         16                 It will enable the Department to

         17  fulfill the mandate assigned to it by the charters

         18  and subsequent legislation that, "...the

         19  Commissioner shall enforce all laws relating to the

         20  advertising and offering for sale and the sale of

         21  all commodities, goods, wares and services. In

         22  addition, he" -- back then I guess they just said

         23  "he," "...shall receive and evaluate complaints and

         24  initiate his own investigations relating to these

         25  matters and take appropriate action, including
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          2  referral to a federal, state agency."

          3                 That mandate informs the Department's

          4  mission, which is to ensure that New York City's

          5  consumers and businesses benefit from both a fair

          6  and vibrant marketplace.

          7                 Intro 201 seeks to eliminate an

          8  enforcement loophole, that this Committee wisely has

          9  been closing in individual pieces of consumer

         10  protection legislation for years, including 1998 ban

         11  on laser sales to minors, the 1999 ban on the sale

         12  of imitation guns, the laws passed in 2004

         13  regulating immigration consultants, banning the sale

         14  of motorscooters, products containing parts of

         15  endangered species, car alarms, the 2005 law on pay

         16  day loans, and just last year the law relating to

         17  bankruptcy counselors and clinics deriving more than

         18  50 percent of their income from auto no fault

         19  claims.

         20                 By ensuring that all businesses

         21  serving consumers in New York City are answerable to

         22  the agency charged with enforcing the consumer

         23  protection law, rather than just some businesses,

         24  Intro. 201 is a great step forward for a fair

         25  consumer marketplace for three reasons:
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          2                 First, it affords better consumer

          3  protection.

          4                 Second, it's more fair for businesses

          5  across the board; and

          6                 Third, it guarantees administrative

          7  due process.

          8                 First, making all CPL or Consumer

          9  Protection Law violations hearable in the same

         10  court, will mean that consumers will be better

         11  protected.

         12                 More businesses will comply with the

         13  laws in the first place, and businesses will be more

         14  amenable to achieving quicker and fairer resolutions

         15  of individual consumer complaints through our

         16  mediation department. Given the emphasis, as well,

         17  with DCA's new Office of Financial Empowerment,

         18  business practices that prey upon New Yorkers with

         19  low incomes, will also be able to be addressed more

         20  aggressively.

         21                 Hearing authority is the rock-solid

         22  foundation on which the effective enforcement of

         23  Consumer Protection Law is grounded. Existing law

         24  gives DCA authority to hear violations, issue to

         25  businesses operating in any one of the 55 categories
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          2  that we license, as well as some State weights and

          3  measures violations.

          4                 But DCA also enforces the City's

          5  Landmark consumer Protection Law, which is the

          6  broadest of all the laws within the Department's

          7  jurisdiction, and the strongest, we believe, in the

          8  country.

          9                 While this law applies alike to

         10  licensed and unlicensed businesses, the Department

         11  can use administrative hearings to enforce this law

         12  only against licensees. Licensees charged with the

         13  violation of this law must resolve the violation or

         14  risk losing their license.

         15                 Unlicensed businesses are also

         16  encouraged to resolve violations of the CPL, but

         17  only through informal settlement conversations,

         18  discussions.

         19                 The Department, however, cannot

         20  require that they appear before an impartial fact

         21  finder, unless the matter warrants expanding the

         22  time and expense to proceed to the State Supreme

         23  Court. As a result, most non-licensed businesses can

         24  simply ignore outstanding violations issued by the

         25  Department against the Consumer Protection Law.
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          2                 Having a hearing authority matters a

          3  lot to consumers, who are increasingly turning to us

          4  for help. As reflected in our complaint data,

          5  complaints against non-licensees have steadily risen

          6  from just over 1,100 to almost 1,900 per year

          7  comparing Fiscal '03 to Fiscal '06.

          8                 The difference the hearing authority

          9  makes in DCA's ability to help consumers is revealed

         10  most dramatically in comparing how effectively the

         11  Department is able to help consumers with complaints

         12  against licensees where we do have hearing

         13  authority, as opposed to against non-licensees when

         14  we don't.

         15                 For example, from Fiscal '03 to

         16  Fiscal '06, of the over 3,300 consumers who got

         17  refunds, 72 percent involve licensees, only 28

         18  percent involve non-licensees. Similarly, out of the

         19  over 2,500 successfully resolved cases, when you

         20  spin the facts that way, 74 percent of the 2,500

         21  successfully resolved cases involve licensees, but,

         22  again, only about 26 percent involve non-licensees.

         23                 Worst of all, only a minuscule four

         24  percent of the over 850 cases, which allowed our

         25  mediators to get the bill reduced, involved
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          2  non-licensees. It's 96 percent successful with

          3  licensees.

          4                 Simply put, our data shows that

          5  consumers fare better when DCA seeks to mediate

          6  complaints involving licensees. Over them we have

          7  hearing authority. Let me share with you what this

          8  means to consumers' pocketbooks.

          9                 In Fiscal '03, the DCA obtained over

         10  560,000 in restitution for consumers from licensees,

         11  but only about 230,000 from non-licensees. Remember,

         12  this is restitution, this is money back to

         13  consumers.

         14                 In Fiscal '04, it was about 950,000

         15  from licensees, but only about 200,000 for

         16  non-licensees. And, again, on restitution in '05, we

         17  were able to bring back $2 million into consumers'

         18  pocketbooks from licensees, but only about 460,000

         19  from non-licensees.

         20                 Finally, in '06, while we could get

         21  $2.2 million returned to consumers' pocketbooks from

         22  licensees, just under 440,000 was from

         23  non-licensees. The disparity is pretty stark.

         24                 Second, New York City's businesses

         25  will now all be playing by the same rules if you
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          2  pass this bill. All businesses are already equally

          3  bound to comply with the fairness principles

          4  embodied in the CPL, why should some be able to

          5  largely escape responsibility, simply because

          6  they're not also required to be licensed by the DCA?

          7  This isn't fair to the more than 60,000 businesses

          8  which are currently licensed by our Department.

          9  After all, travel agents, housing brokers and

         10  furniture stores, which are not licensed by the DCA,

         11  must be just as fair to consumers as locksmiths, tow

         12  companies and home improvement contractors, which

         13  are licensed by the DCA.

         14                 Because this Administration values

         15  ensuring business is on notice about what law

         16  expects them to do, I also wholeheartedly welcome

         17  the provision proposed by the retail industry

         18  members that would bar DCA from using administrative

         19  hearings to decide deceptive trade practice

         20  violations, unless the Department has formally

         21  defined the practice by a rule-making procedure

         22  pursuant to CAPA.

         23                 This provision is fully attuned to

         24  our practices, and the primary purpose of this bill,

         25  which is to encourage compliance with the law,
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          2  rather than enabling DCA to play gotcha to

          3  businesses by nailing them without warning for

          4  engaging in practices that will be found to be

          5  deceptive by our administrative law judge, if the

          6  case is proven.

          7                 What better way to achieve this goal

          8  than to require that a practice be declared

          9  deceptive by a rule before DCA can hold

         10  administrative hearings to adjudicate violations,

         11  thereby ensuring that businesses are put on notice,

         12  exactly what is expected of them under the law.

         13                 That requirement also fits with DCA's

         14  extensive outreach and educational efforts to inform

         15  businesses about and encourage compliance with the

         16  laws. We have publications, such as "Ten Things

         17  Every Business Should Know About The Laws We

         18  Enforce," campaigns like Business Education Day that

         19  we conduct every year in specific neighborhoods, and

         20  the numerous guides, educational pamphlets, and

         21  interpretation letters that we produce upon a large

         22  scale and often in several languages.

         23                 Third, administrative tribunals like

         24  DCA's ensure extensive due process rights, including

         25  -- I'm going to take a deep breath, this is a long
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          2  list -- we provide clear and systematized notice of

          3  all violations; we inform respondents in plain

          4  English about the hearing process through the

          5  Department's hearing guide, using relaxed and easily

          6  understood rules of evidence that do not require

          7  attorneys, yet allowing an attorney to be present if

          8  desired; providing the ability to question the

          9  accuracy and the appropriateness of Department

         10  violations directly to an independent judge;

         11  providing the ability to postpone a hearing, if

         12  necessary; providing the ability to settle

         13  violations quickly and fairly with trained

         14  settlement officers; providing respondents with the

         15  ability to obtain subpoenas and the right to

         16  discovery of witnesses, and of documents; providing

         17  quick turnarounds for decisions less than 30 days,

         18  in fact; and, finally providing both the opportunity

         19  to appeal decisions internally and to State courts.

         20                 A review of the DCA Tribunal's

         21  dismissal rates also makes clear that administrative

         22  judges are indeed independent, hearing cases and

         23  making decisions based upon the evidence

         24  represented.

         25                 For example, during both Fiscal '05
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          2  and Fiscal '06, the overall dismissal rate was nine

          3  percent each year.

          4                 Thank you for the opportunity to

          5  advance this bill and allowing the Department to

          6  weigh in. Intro. 201 is really a simple resolution

          7  to an anomalous legislative loophole. It will ensure

          8  far better protection for consumers and across the

          9  board fairness for the business community. I

         10  therefore strongly urge the Committee and the

         11  Council to act favorably, and I would be delighted

         12  to answer any questions.

         13                 CHAIRPERSON COMRIE: Okay, I'm just

         14  trying to figure out where to start, Commissioner.

         15  What's a CPL violation?

         16                 COMMISSIONER MINTZ: CPL stands for

         17  Consumer Protection Law.

         18                 CHAIRPERSON COMRIE: Right.

         19                 COMMISSIONER MINTZ: So, while

         20  everybody is required to comply with the Consumer

         21  Protection Law, our hearing authority only extends

         22  over those who also happen to be in a license

         23  category.

         24                 CHAIRPERSON COMRIE: So, this will

         25  will allow you to have hearings for businesses that
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          2  are not within, that are not licensed now. So, that

          3  would mean any, potentially any City business within

          4  New York City?

          5                 COMMISSIONER MINTZ: The basic idea,

          6  right, is that the Consumer Protection Law applies

          7  to all of those businesses. We're the agency charged

          8  with enforcing them. We are already allowed to issue

          9  those violations, the question is just whether we

         10  have to mount the State Court case or not.

         11                 CHAIRPERSON COMRIE: Would this give

         12  you a cross-over opportunity? Are there any other

         13  categories of like the Police Department issues,

         14  violations for certain things? Would this create any

         15  conflict of interest with any other group that is

         16  issuing tickets or issuing violations to a

         17  particular business?

         18                 COMMISSIONER MINTZ: Yes, I don't

         19  think so. I mean, to be clear, this does not expand

         20  our jurisdiction regarding what we're supposed to

         21  enforce, what violations we'll be writing. She just

         22  allows us to enforce it within our tribunal.

         23                 So, I don't think --

         24                 CHAIRPERSON COMRIE: So, in other

         25  words, you're already writing violations to
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          2  non-licensed businesses?

          3                 COMMISSIONER MINTZ: Yes.

          4                 CHAIRPERSON COMRIE: In a degree?

          5                 COMMISSIONER MINTZ: Yes.

          6                 CHAIRPERSON COMRIE: Okay. But you're

          7  just having, conducting the hearings in-house?

          8                 COMMISSIONER MINTZ: The simple truth

          9  is, is that we're not as effective against a

         10  non-licensed business because we can't pull them

         11  into our court.

         12                 So, speaking frankly, we don't write

         13  as many violations, we can't successfully resolve as

         14  many complaints, we can't really move on those kinds

         15  of problems, until the problem gets so significant

         16  that it's then worth the effort to mount a State

         17  Court lawsuit, which is a much different animal.

         18                 CHAIRPERSON COMRIE: Okay. So, in

         19  other words, it could take up to a year before you

         20  can actually deal with a problem in the industry

         21  because you have to compile the data and show the

         22  data, and then take it to State Court?

         23                 COMMISSIONER MINTZ: Yes, a year is an

         24  optimistic estimate of a State Court lawsuit.

         25                 CHAIRPERSON COMRIE: Okay. All right.
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          2                 And what industries do you feel

          3  non-licensed that you're having difficulty with at

          4  the moment?

          5                 COMMISSIONER MINTZ: You're cornering

          6  me.

          7                 Well, you know, we write, one of our

          8  largest complaint categories every year is against

          9  furniture stores, and while we write violations

         10  where they come up, we cannot hear those violations,

         11  and those violations are often ignored.

         12                 Other examples include tax preparers,

         13  funeral parlors, advertising of any kind that come

         14  from non-licensees, travel agents, when those

         15  violations come up -- remember, it's actually two

         16  things, sometimes, and most often we'll get a

         17  consumer complaint, somebody will call with that

         18  problem. When we try to mediate it, usually what we

         19  do is use a little bit of a carrot and stick

         20  approach, people know that if they do right by the

         21  consumer, then we're not going to issue a violation,

         22  and everyone walks away better informed and better

         23  served. But if we can't write a violation and these

         24  industries, of course, know that we can't bring them

         25  into our court, then they are about three times less
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          2  likely, our data shows, to do right by that

          3  consumer. So, that's really our focus here.

          4                 CHAIRPERSON COMRIE: And how many

          5  hearings did you hold in the last fiscal year, and

          6  how does that compare to the last couple of years? I

          7  think you skipped over the testimony on the numbers.

          8                 COMMISSIONER MINTZ: You're referring

          9  to the dismissal rate. Yes, we had about 4,200 cases

         10  in Fiscal '05, and about 3,700 cases in Fiscal '06

         11  and about nine percent in both years was dismissed

         12  by our judges.

         13                 CHAIRPERSON COMRIE: When you say

         14  dismissed, it was thrown out for cause or for lack

         15  of cause.

         16                 COMMISSIONER MINTZ: We didn't prove

         17  our case.

         18                 CHAIRPERSON COMRIE: And that's nine

         19  percent, so that means that you have over 91 percent

         20  that was proven.

         21                 COMMISSIONER MINTZ: I think also

         22  that's about on par with the experience of criminal

         23  courts. I think somewhere in the neighborhood of 13

         24  percent, the quick data that I was able to get.

         25  About 13 percent of cases are simply thrown out of
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          2  Criminal Court as well, so our feeling was that nine

          3  percent was a pretty accurate indicator of an

          4  independent tribunal.

          5                 CHAIRPERSON COMRIE: Do you have a

          6  hearing backlog presently?

          7                 COMMISSIONER MINTZ: I'm delighted to

          8  say, and thank you for asking, that we do not have a

          9  hearing backlog. We've actually worked very hard

         10  over the last few years, which is why one of the

         11  things that we're able to do for businesses is get a

         12  quick turn around on those decisions, really within

         13  a matter of a few weeks.

         14                 CHAIRPERSON COMRIE: Right. You said

         15  30 days in your testimony, so --

         16                 COMMISSIONER MINTZ: Right.

         17                 CHAIRPERSON COMRIE: How many people

         18  show up without lawyers?

         19                 COMMISSIONER MINTZ: I don't have an

         20  exact number. I would say a significant majority.

         21  You know, most of them come in and they either meet

         22  with a hearing officer, a settlement officer and

         23  decide that it's in their best interest to settle,

         24  often at a reduced rate, or they go before the judge

         25  and simply tell their story. In an administrative
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          2  tribunal, the beauty, as you know, is you don't need

          3  to have a lawyer with you, and so a lot of these

          4  businesses simply state their case when the judges

          5  don't feel like they know everything they need to

          6  know, they ask for questions. I can get you an exact

          7  number or at least a better estimate than mine.

          8                 CHAIRPERSON COMRIE: No problem. And

          9  do you have on-line payment opportunity, if people

         10  want to pay on line, as opposed to coming into the

         11  tribunal?

         12                 COMMISSIONER MINTZ: We do. We

         13  actually go out of our way to make sure that people

         14  can settle in advance, if they don't want to come in

         15  and they want to plead guilty and also that they can

         16  settle on line.

         17                 CHAIRPERSON COMRIE: Okay.

         18                 So, you don't have a problem with

         19  going into any particular business to write a

         20  violation, technically?

         21                 COMMISSIONER MINTZ: No, absolutely. I

         22  mean, we are the agency charged with enforcing this

         23  law, wherever it is, whether it's a furniture store

         24  or locksmith, we're the ones that are supposed to

         25  write those violations.
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          2                 CHAIRPERSON COMRIE: How about street

          3  vendor? I thought I would throw that in there.

          4                 COMMISSIONER MINTZ: I'm sorry, I

          5  couldn't hear you. There's something wrong with the

          6  microphone.

          7                 CHAIRPERSON COMRIE: Sorry. My coffee

          8  kicked in on that.

          9                 Of the items that you now have to

         10  define or put into the creative case or the state,

         11  how is that done exactly?

         12                 COMMISSIONER MINTZ: If we're going to

         13  build a state case currently?

         14                 CHAIRPERSON COMRIE: Right.

         15                 COMMISSIONER MINTZ: Well, the truth

         16  is, without giving away too many states' trade

         17  secrets, the truth is what we wait for is an

         18  aggregate of problems. We wait for enough consumers

         19  to be suffering and complaining about a problem, at

         20  which point we step back and say, we aren't going to

         21  be successful in mediating these, and we're going to

         22  have to put something together that really gets the

         23  attention of this business and starts having them do

         24  right by these consumers, and stop engaging in this

         25  deceptive practice. So, we will gather all of the
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          2  complaints that we can, both from our own system.

          3  We'll often contact sister agencies like Better

          4  Business Bureau, federal Trade Commission, and then

          5  we will do what lawyers do. We'll write our briefs,

          6  we'll gather our evidence, we'll serve our papers,

          7  we'll engage in extensive discovery, and we hope

          8  that within the matter of two or three years we end

          9  up somewhere productive.

         10                 It's a very, very different

         11  experience from when we try to engage in consumer

         12  protection law, enforcement of a licensee.

         13                 CHAIRPERSON COMRIE: And the State

         14  doesn't have a singular division that handles

         15  consumer protection cases. So, you're just on a

         16  general state document to be heard where, in a civil

         17  level or in a criminal level? Primarily what level

         18  are the State court --

         19                 COMMISSIONER MINTZ: It would be in

         20  the State Supreme Court.

         21                 Andy, did you want to?

         22                 MR. EILER: Well, the Attorney

         23  General's Office has a unit that deals with consumer

         24  protection cases, and the State has a similar law as

         25  the City does with consumer protection. It's the
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          2  deceptive trade practices law. I think it's Section

          3  349 of the General Business Law.

          4                 CHAIRPERSON COMRIE: Is there a State

          5  Consumer Protection --

          6                 COMMISSIONER MINTZ: But there is no

          7  separate part, you're correct about that.

          8                 CHAIRPERSON COMRIE: All right. And

          9  the State doesn't have a Consumer Protection

         10  Division. Is there a similar agency on the State

         11  level?

         12                 COMMISSIONER MINTZ: The Attorney

         13  Generals Office will sometimes take on, again, in

         14  the same way that we were just discussing, they'll

         15  take on the big stuff, they'll take it on when it

         16  warrants that kind of effort, and, of course,

         17  they'll engage in a very costly.

         18                 CHAIRPERSON COMRIE: But you don't

         19  have a State counterpart, though, is what I'm

         20  saying?

         21                 COMMISSIONER MINTZ: There is a State

         22  Consumer Protection Board. It's got a slightly

         23  different mandate and doesn't have the same kind of

         24  resources. It's not really an enforcement authority.

         25  I think it's more primarily a lobbying type advocacy
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          2  group.

          3                 CHAIRPERSON COMRIE: Okay. We've been

          4  joined by Council Member Oliver Koppell, who

          5  actually did a lot of things in the Assembly with

          6  State Consumer Protections. And in the Attorney

          7  General's Office, so I'm glad you're here.

          8                 You didn't identify yourself for the

          9  record this morning, when you started your speech,

         10  although everyone here knows you, the people on the

         11  tape --

         12                 COMMISSIONER MINTZ: Oh, sorry. I'm

         13  Jonathan Mintz. I'm the Commissioner of the

         14  Department of Consumer Affairs.

         15                 And Andy Eiler is our Director of

         16  Legislative Affairs.

         17                 CHAIRPERSON COMRIE: Thank you.

         18                 So, you're saying that once you

         19  develop this on a State level, then, or get your

         20  case ready for the State level, since there is no

         21  special part, you would either consult with the

         22  Attorney General's Office to present the case or

         23  present the case directly?

         24                 COMMISSIONER MINTZ: Yes, we could do

         25  either. Sometimes we will make referrals to the
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          2  State Attorney General's Office, generally speaking

          3  more when it feels like it's moving closer to the

          4  criminal arena. Or we will mount our own. But

          5  whether we do it or whether they do it, it only

          6  happens truthfully when it aggregates to such a high

          7  level and then it takes years.

          8                 CHAIRPERSON COMRIE: And you have

          9  enough attorneys on staff to handle all your cases

         10  and possible expansion with the new areas that

         11  you're moving into, including street vendors?

         12                 COMMISSIONER MINTZ: My staff just

         13  yesterday was saying they wanted to work even

         14  harder. So, I think we're good.

         15                 CHAIRPERSON COMRIE: Okay. Let me find

         16  some of your staff people.

         17                 COMMISSIONER MINTZ: Unfortunately

         18  they can't be here to vouch for that.

         19                 CHAIRPERSON COMRIE: All right, sounds

         20  good.

         21                 You talked about revenues and the

         22  opportunity for revenues. How much are these

         23  restitutions do you think would be enhanced, if you

         24  had the opportunity to directly have these

         25  adjudications?

                                                            27

          1  COMMITTEE ON CONSUMER AFFAIRS

          2                 COMMISSIONER MINTZ: Well, you raise

          3  the question, and I do want to distinguish between

          4  revenues and restitution. Restitution is money gets

          5  going back to consumers, either literally money that

          6  they're getting back, or having the bill, an

          7  outstanding bill reduced in the amount that's owed.

          8                 Our sense is that generally speaking,

          9  we're guessing about what would happen if you pass

         10  this great bill, but we are about three times more

         11  successful with a licensee than with a non-licensee.

         12  So, our hope that as the volume of complaints has

         13  been rising against non-licensees, that we will be

         14  able to be three times more effective in getting

         15  that money back. Time will tell.

         16                 CHAIRPERSON COMRIE: Okay. And I've

         17  been getting some feedback from some industry that

         18  they're concerned about consumer affairs being the

         19  judge and jury, or being the prosecutor and the jury

         20  to some degree. Do you want to address that at all?

         21                 COMMISSIONER MINTZ: Yes, I would be

         22  delighted to, thank you.

         23                 I would say, first of all, neither

         24  DCA nor New York City made up the advent of

         25  Administrative Courts, you know, those are well

                                                            28

          1  COMMITTEE ON CONSUMER AFFAIRS

          2  tested in the history of this country. The

          3  Department takes great lengths to keep a separation

          4  between the tribunal and the rest of the agency.

          5  Among other things, we don't even have a general

          6  e-mail distribution list that includes that unit

          7  when we're talking about various initiatives with

          8  the press and that sort of thing, we keep all of

          9  that very separate, just to avoid any appearance of

         10  the impropriety.

         11                 Those judges report to the head of

         12  the Administrative Tribunal, who does not report to

         13  our lead lawyer. Though they could. Instead they

         14  report directly to me, and that all I think ensures

         15  a lot of fairness. And like I said, the bottom line

         16  is nine percent of the time they're throwing our

         17  cases out. I think that that's a completely

         18  respectable indicator of what independent courts

         19  are.

         20                 I would also say we've been talking

         21  about this issue with the Council for several years.

         22  The numbers just don't bear that out. It's not the

         23  experience that people are having. It's not what

         24  we're hearing. I don't think anybody is --

         25                 CHAIRPERSON COMRIE: Well, from the
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          2  Council's perspective, from the experience most

          3  members have had with Campaign Finance, and the fact

          4  that they tend to be prosecutor, judge, jury and

          5  readministrator, people are concerned that, or

          6  members have experienced going to administrative

          7  hearings, winning what they thought was an oral

          8  argument, winning at least by posture the positions

          9  with the tribunal and we argued behind closed doors

         10  and they wind up getting refined. Can you explain

         11  how your system -- how are your Administrative

         12  Judges chosen?

         13                 COMMISSIONER MINTZ: They are civil

         14  service protected judges who are hired through the

         15  City's employment system.

         16                 One of the things I would point out,

         17  by the way, that might be helpful, the worst case --

         18  this isn't happening in our tribunal, but the worst

         19  case scenario for a respondent who feels like they

         20  got a bum deal in our tribunal and they suspect that

         21  it's because I guess I pulled a judge aside and

         22  said, you know, I want to win this case.

         23                 The worst case scenario is that they

         24  go to the State Court. They have the right of

         25  appeal. They have an internal appeal, but let's say
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          2  they're skeptical of that, too. They continue to

          3  have the right to appeal it to a State Court where

          4  they would have had to defend it currently anyway.

          5                 So, the worst case scenario I think

          6  also further protects their rights.

          7                 CHAIRPERSON COMRIE: Okay, and what is

          8  their term of service for the Administrative Judges?

          9                 COMMISSIONER MINTZ: They don't have a

         10  term of service. They are City employees. As I said,

         11  they're members of a union. They're civil service

         12  protected. They are employees.

         13                 CHAIRPERSON COMRIE: Okay.

         14                 COMMISSIONER MINTZ: Unlike other

         15  tribunals. I know some tribunals used per diem

         16  judges or part-time.

         17                 CHAIRPERSON COMRIE: Right.

         18                 COMMISSIONER MINTZ: These are

         19  full-time employees. All of our full-time employees.

         20                 CHAIRPERSON COMRIE: And how many do

         21  you have?

         22                 COMMISSIONER MINTZ: I believe we have

         23  ten. Ten or 11.

         24                 CHAIRPERSON COMRIE: Okay. And, so,

         25  the hearing process would go like a normal Parking
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          2  Violations Bureau Administrative Hearing?

          3                 COMMISSIONER MINTZ: The process is we

          4  would issue a violation. They would receive notice

          5  of the violation and when the hearing was set for.

          6  They would then in almost all cases get a letter in

          7  the mail that would offer them an opportunity to

          8  settle the matter by mail if they wanted to in

          9  person. They would, if not, come in for the hearing,

         10  or if they needed a continuance of that hearing date

         11  or a delay, they can request that. They don't have

         12  to do that in person. Those are relatively routinely

         13  granted.

         14                 And then when they do come in for

         15  their hearing, they would have another opportunity

         16  to meet with a settlement officer if they wanted to.

         17  Sometimes that's helpful. And then they would have

         18  the hearing. They would go in front of a judge, they

         19  would state their case either with or without a

         20  lawyer, the judge would ask any questions that he or

         21  she might have. If the matter could be concluded in

         22  one hearing it would be concluded and they would get

         23  their decision within a few weeks. Then they would

         24  be told when they get that decision how they could

         25  appeal it if they want to appeal it.
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          2                 CHAIRPERSON COMRIE: And what would be

          3  the process of an appeal? What would be an effective

          4  presentation to have a case -- say if a person had a

          5  resolution with the consumer, beforehand, would that

          6  automatically dismiss the case?

          7                 COMMISSIONER MINTZ: It wouldn't be

          8  automatic but that's usually what we're going for,

          9  which is to try to get them to do right by a

         10  consumer. That's always been the case. I think that

         11  can happen. Usually it ends up happening in

         12  conjunction with some of our lawyers at that point,

         13  they and the lawyer would then agree, all right,

         14  well, let's dismiss this because you've taken care

         15  of this. That is one way that it can happen.

         16                 Sometimes people will receive a

         17  default decision, it's because they didn't show up

         18  for the hearing for one reason or another. They can

         19  also appeal those. All those appeals can be done in

         20  writing. They don't have to be done in any special

         21  form. You just write a letter and explain what your

         22  argument is, and the judge will hear it.

         23                 CHAIRPERSON COMRIE: Okay. Is there a

         24  distinction between throwing a case out and hearing

         25  whether a case or a violation is undetermined or
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          2  unfounded?

          3                 COMMISSIONER MINTZ: No, not really. A

          4  judge will either decide that we either made our

          5  case or we didn't.

          6                 CHAIRPERSON COMRIE: Okay.

          7                 And how long would it take for you to

          8  turn around and be able to be up and running with

          9  this new opportunity?

         10                 COMMISSIONER MINTZ: About 12 minutes.

         11                 CHAIRPERSON COMRIE: Okay.

         12                 All right. What's the maximum fine

         13  that you assess in any category?

         14                 MR. EILER: The fault number is 500.

         15                 CHAIRPERSON COMRIE: Five-hundred. Is

         16  it 500 for each violation? Or 500 total?

         17                 COMMISSIONER MINTZ: Five-hundred for

         18  each violation. That's set in the statute.

         19                 CHAIRPERSON COMRIE: And that's the

         20  maximum fine that you issue in any category? Not for

         21  home contractors, though, right?

         22                 MR. EILER: Unless the law

         23  specifically says otherwise that there's a bigger

         24  penalty -- like, for example, the tobacco violations

         25  the penalties are larger. There are other laws
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          2  enforced where the penalties are larger, but the

          3  default violation is that unless it's otherwise

          4  provided, the licensing, the $500. That's what's in

          5  the bill.

          6                 CHAIRPERSON COMRIE: Okay. All right.

          7                 Is there anything else that you want

          8  to do? Councilman, did you have anything?

          9                 COUNCIL MEMBER KOPPELL: Just a couple

         10  of questions.

         11                 CHAIRPERSON COMRIE: Right.

         12                 COUNCIL MEMBER KOPPELL: Right now,

         13  with licensees, you handle them before your

         14  Administrative Tribunal, correct?

         15                 CHAIRPERSON COMRIE: And how many

         16  cases -- and with non-licensees you have to go to

         17  court.

         18                 COUNCIL MEMBER KOPPELL: That's

         19  correct.

         20                 CHAIRPERSON COMRIE: And do you have

         21  to go to the Supreme Court?

         22                 COMMISSIONER MINTZ: Yes, the State

         23  Supreme Court.

         24                 COUNCIL MEMBER KOPPELL: And how many

         25  cases do you bring each year in Supreme Court?
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          2                 COMMISSIONER MINTZ: A handful. A

          3  couple of handfills.

          4                 COUNCIL MEMBER KOPPELL: And that's

          5  because it's too complex? Too warrant?

          6                 COMMISSIONER MINTZ: It's a huge lift,

          7  and to do it, it takes a lot of resources, a lot of

          8  lawyer time, and so we try to measure wisely. We try

          9  to do our best. Like when you see cases like against

         10  a taxpayer several years ago for several millions

         11  dollars, when we pursue those kinds of cases,

         12  they're only done at a large scale.

         13                 COUNCIL MEMBER KOPPELL: If you only

         14  had such few cases, you wouldn't need the

         15  Administrative Tribunal. So there are many other

         16  cases; what do you do with them?

         17                 COMMISSIONER MINTZ: Exactly. Well,

         18  there's a panoply of what happens because we don't

         19  have hearing authority.

         20                 One is, truthfully speaking, we don't

         21  write as many violations that come up in conjunction

         22  with a consumer complaint, because we know they're

         23  not going to go anywhere.

         24                 Two, when we do write those

         25  violations, they literally, and are often, ignored.
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          2  The third is that we're less able to actually

          3  resolve the individual consumer complaints, and then

          4  the fourth is sometimes we start to see enough of a

          5  disturbing pattern and a big enough case that we

          6  feel like we can, it will justify the expense, of

          7  the resources when we can really get the business,

          8  and truthfully speaking, the industry's attention.

          9  Only when it rises to that level do I ask our

         10  lawyers to step aside from their normal work and

         11  dive into much more complicated litigation.

         12                 COUNCIL MEMBER KOPPELL: And, so, if

         13  we were able to finally -- I mean, this has been

         14  talked about for quite some time. If we did get an

         15  Administrative Tribunal, how many cases do you think

         16  -- I mean if we did get jurisdiction for an

         17  Administrative Tribunal, how many additional cases

         18  do you think you would bring annually?

         19                 COMMISSIONER MINTZ: In the State

         20  Court or in our Tribunal?

         21                 COUNCIL MEMBER KOPPELL: No, in the

         22  Tribunal.

         23                 COMMISSIONER MINTZ: I would be

         24  guessing. I mean, I don't know. I think we would be

         25  issuing certainly hundreds more violations.
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          2                 I haven't thought about it that way.

          3                 MR. EILER: I think as the

          4  Commissioner has been talking about, the more likely

          5  situation would be that we would get a lot more

          6  settlements in the consumer area.

          7                 The intake works, we get the consumer

          8  complaint normally. That's where the stuff comes in.

          9  If it's settled, it's stopped. If it isn't settled,

         10  then the assessment is made as to whether or not

         11  it's worth referring further for possible additional

         12  action under the CPL.

         13                 So, it's that kind of a winnowing

         14  that happens, and the likelihood is that when you

         15  can pursue it further, what you end up with is many

         16  more settlements that will be taken care of at the

         17  beginning  rather than at the end.

         18                 COMMISSIONER MINTZ: Without the

         19  issuance of fines.

         20                 MR. EILER: Right.

         21                 COUNCIL MEMBER KOPPELL: Well, what

         22  you're saying is that if you have the ability to go

         23  before the tribunal, you'll have more settlements

         24  than you have now.

         25                 COMMISSIONER MINTZ: The mere ability
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          2  to be heard in our tribunal will increase compliance

          3  and it will also increase cooperativeness with

          4  mediations for individual consumer complaints,

          5  absolutely.

          6                 COUNCIL MEMBER KOPPELL: You don't

          7  have, as you mentioned, the Attorney General has

          8  power under 349, but also has power under, I believe

          9  it's article 12 of the Executive Law, which is much

         10  broader, because they can go after any kind of

         11  fraudulent conduct. It doesn't have to be specific

         12  statute. You don't have that kind of power, though,

         13  do you? You just have specific statutory authority,

         14  where the statute gives you, if you will,

         15  prosecutorial jurisdiction?

         16                 COMMISSIONER MINTZ: Correct. Correct.

         17                 I think generally speaking we're

         18  talking about the consumer protection law here.

         19                 COUNCIL MEMBER KOPPELL: Right. Right.

         20  Well, I'm a sponsor of the bill, so I'm supportive

         21  of your efforts. Thank you.

         22                 COMMISSIONER MINTZ: We're delighted.

         23  Thank you.

         24                 CHAIRPERSON COMRIE: We've been joined

         25  by Council Member Barron from Brooklyn.
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          2                 Commissioner, do you want to share

          3  with us any other particular opportunities or issues

          4  that may come over? Any pros or cons that you want

          5  to share with us?

          6                 COMMISSIONER MINTZ: The only thing I

          7  would just add is an emphasis on what the goal is

          8  here.

          9                 When you're trying to get -- Consumer

         10  Affairs is a powerful and I believe an effective

         11  agency. The truth is that our ultimate goal is to

         12  get businesses to apply in the first instance and to

         13  do right by consumers.

         14                 We're not big enough and we're not

         15  interested in being out there writing a million

         16  violations. That's not the way we're focused. It's

         17  not the way we're staffed.

         18                 What we want to do is get people to

         19  do things right in the first place, and so having

         20  the Consumer Protection Law, which is this

         21  fantastically strong opportunity to say to consumers

         22  in New York City you have a right to be treated

         23  fairly, advertising and promotions are going to be

         24  the truth. Then the ability to say to all businesses

         25  who are bound by that law, you're answerable to the
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          2  Department charged with enforcing that law and

          3  you've got to take it seriously.

          4                 Our experience has shown that when

          5  that's true in the license categories they take it

          6  three times more seriously. I think that says it

          7  all.

          8                 CHAIRPERSON COMRIE: Okay. And you're

          9  complaint driven. It's not like your investigators

         10  go out see things individually and write complaints.

         11  Your agency is more complaint-driven. You get to

         12  call in about a particular agency?

         13                 COMMISSIONER MINTZ: There are a host

         14  of ways that we can identify where our work is

         15  needed. Sometimes we receive complaints, we receive

         16  a lot of complaints through 3-1-1.

         17                 Sometimes, and let's be honest,

         18  people don't always know they've been deceived. So,

         19  sometimes it does take either industry advocates or

         20  our own staff to identify where we are seeing

         21  deceptions, if we review an advertisement in the

         22  newspaper and we know that they're breaking the

         23  rules about the asterisk at the bottom. Doesn't

         24  really mean they don't mean what they say in the

         25  headline, that's sort of thing. That sort of
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          2  investigation, that sort of investigation really has

          3  to come not from consumers.

          4                 CHAIRPERSON COMRIE: Andy is trying to

          5  tell you something.

          6                 COMMISSIONER MINTZ: Oh, yes. We did a

          7  press conference where I scratched off the "dash for

          8  cash" card and won a car. So, that's a perfect

          9  example where people don't know what we see, it's

         10  just they fall for it, they go into the dealership.

         11  It's just one example. And really unless we mount a

         12  State Court case, the violations that we issued are

         13  really not worth the paper they're printed on.

         14                 CHAIRPERSON COMRIE: So you have a

         15  division within the Department of Consumer Affairs?

         16  Or just is it everybody's mandate as an employee of

         17  the agency to try to look for consumer protection

         18  violations?

         19                 COMMISSIONER MINTZ: We do have to

         20  encourage everybody to pay attention, but we do have

         21  a specific division called "The Research and

         22  Investigation Division" that the focus is on trying

         23  to identify those kinds of practices, the large

         24  scale practices.

         25                 But this bill I think really first
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          2  and foremost will affect one division, not our

          3  Adjudication Division, not our Collection Division,

          4  but our Mediation Division. It's the place where we

          5  find consumers get their help, and where they'll get

          6  more help if this bill passes.

          7                 CHAIRPERSON COMRIE: Okay, Councilman

          8  Barron.

          9                 COUNCIL MEMBER BARRON: I just wanted

         10  to know, what would this mean for vendors? You know,

         11  a lot of the vendors who don't have license now,

         12  we're trying to work on some legislation to raise

         13  the cap or no cap, and they're extremely harassed,

         14  people just trying to make a living and ends meet.

         15  What would this change mean for them, the vendors?

         16                 COMMISSIONER MINTZ: I'll tell you

         17  what it would mean. It would mean that vendors were

         18  treated more fairly. It would mean that all the

         19  other small businesses in New York that are bound to

         20  honor the Consumer Protection Law, just as vendors

         21  are, would now be answerable to our tribunal.

         22                 Currently all vendors are answerable

         23  to our tribunal whether they're licensed or

         24  unlicensed because they're in a licensed category.

         25  So, that gives us hearing authority. But like the
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          2  other 50 some odd thousand licensees, they're the

          3  only ones who are answerable to our tribunal. All

          4  the other businesses aren't.

          5                 I'm being slightly corrected by my

          6  legislative director who is earning his salary

          7  today.

          8                 COUNCIL MEMBER BARRON: Okay.

          9                 COMMISSIONER MINTZ: Hold on a second.

         10                 MR. EILER: Well, general vendors

         11  under the General Vendor Law, General Vendor

         12  violations go to the ECB. They do not get written up

         13  by us. They're not heard by our tribunal. So,

         14  essentially, this law impacts on that not at all.

         15                 COUNCIL MEMBER BARRON: Not at all?

         16                 MR. EILER: That's correct.

         17                 COUNCIL MEMBER BARRON: Okay, thank

         18  you.

         19                 CHAIRPERSON COMRIE: And Council

         20  Member Barron, before you got here, I was kind of

         21  chiding them about their ability to write vendor

         22  tickets, because that's not something, as you know

         23  from previous legislation, that they have any

         24  interest in anyway. So, you know, which is still a

         25  discussion and debate as to how that gets resolved.
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          2                 But there is a general reluctance on

          3  the Department of Consumer Affairs to write tickets

          4  on general merchandise vendors, because of the fear

          5  of harassment and intimidation. Those are the words

          6  they used at the last hearing.

          7                 COUNCIL MEMBER BARRON: A responsible

          8  legislator, that's a good thing.

          9                 CHAIRPERSON COMRIE: All right, any

         10  other questions? No, all right. Gentlemen,

         11  Commissioner, Mr. Eiler, thank you for being here

         12  this morning, sharing with us. And now we're going

         13  to hear from some business people and see what their

         14  position is and we'll hopefully get back to you

         15  soon. And thank you for being here this morning.

         16                 COMMISSIONER MINTZ: Thank you.

         17                 CHAIRPERSON COMRIE: Now we'll hear

         18  from Charles Hunt, from New York State Restaurant

         19  Association, and Richard Lipsky, the Neighborhood

         20  Retail Alliance. Where is Avalon Gardens? I've never

         21  heard of that.

         22                 MR. LIPSKY: Thank you, Mr. Chairman.

         23  My name is Richard Lipsky. I'm with the Neighborhood

         24  Retail Alliance. And on other issues I do also

         25  represent the New York State Restaurant Association
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          2  and National Restaurant Association, but not on this

          3  issue.

          4                 I just want to go over a couple of

          5  things that the Commissioner said, and perhaps have

          6  a different point of view on it.

          7                 One of the things that was not

          8  addressed was how much more money the agency was

          9  going to generate itself, because not all of the

         10  activities of the agency are complaint driven or

         11  about consumer fraud, they're about enforcing a very

         12  complex municipal code, as you may be aware it's not

         13  always easy to know when and where you're going to

         14  violate one of these provisions of the Code.

         15                 One of the things that store owners

         16  have said to me over the years is that the thing

         17  that hurts them the most, and some of these people

         18  have been in business 30 or more odd years, that

         19  there's nothing they can do to run their stores

         20  differently, to make them more complaint, if they

         21  could, and yet they know that in the morning someone

         22  from consumer affairs, from enforcement division,

         23  they do have enforcement agents out there that come

         24  into every single supermarket at least once a year.

         25  So, there is a whole effort out there to protect the
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          2  consumer, according to the Commissioner's point of

          3  view on this. But what the store owners said to me

          4  was that it's hard for him, it makes it so difficult

          5  knowing that there's nothing he can do to make his

          6  store run better and not to be violative of some

          7  portion of the municipal code. There's a disconnect

          8  often between the public interest and the municipal

          9  code. One thing we've been doing and advocating for

         10  the last 15 years, I guess, is the need to

         11  streamline the municipal code, to eliminate certain

         12  of the provisions of it that only are there to

         13  enhance revenue for the City and not necessarily to

         14  protect consumer's interest.

         15                 CHAIRPERSON COMRIE: Could you give us

         16  an example on some of the things that you're talking

         17  about?

         18                 MR. LIPSKY: Well, there's certain

         19  things. It's a good question. Certain things, for

         20  instance, like the exit sign. There's a $1,000 fine

         21  if the light is off on the exit sign. There should

         22  be provisions just like if you have a light off, a

         23  tail light off, the officer will give you a ticket,

         24  but if you show that you've cured the ticket, then

         25  you can resolve the ticket without paying the fine.
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          2                 There should be more effort to

          3  cooperate and create a partnership between the

          4  business community and the Administration at

          5  Consumer Affairs, so that especially with immigrant

          6  store owners, it's an educational process so that

          7  they understand what the rules are rather than to

          8  get that education at the heels of $500 fine. Though

          9  that is an effective education, but it's expensive.

         10  You have to sell a lot of stuff to make up for that

         11  fine, and it's not tax deductible either. So, it's a

         12  very expensive thing.

         13                 But what the Commissioner did say, I

         14  want to contradict somewhat, is that the Committee

         15  has been filling this loophole, the failure that

         16  somehow someone neglected to give the Department of

         17  Consumer Affairs absolute authority, and are

         18  actually forcing people, forcing the agency, rather,

         19  to go to court, just like any other person would

         20  have to go to court, where there are different rules

         21  of evidence than you find in Administrative Hearing.

         22                 I think that if you look at the

         23  record, that efforts on the part of the agency to

         24  increase its power, and no mistake about it, they're

         25  trying to couch this in terms of the protection of
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          2  the consumer, and while there may be some of that,

          3  there is also an advertisement of the power of the

          4  agency to collect more money.

          5                 No one on the Committee asked the

          6  Commissioner how much money they are generating from

          7  businesses and how much of that does it cost to the

          8  consumer because of the cost of compliance that

          9  businesses have. That is passed on to the consumer

         10  as well.

         11                 So there is a cost and there is a

         12  benefit and they both have to be analyzed.

         13                 And the irony here is, you know, the

         14  Mayor is going all over the world now trying to

         15  protect the financial sector from burdensome

         16  regulations, Subran Arxley (phonetic) and other

         17  things that are pushing the financial sector to

         18  places overseas, in London, for instance. Yet, he

         19  sees no irony in the fact that there are many

         20  burdensome regulations that should be eliminated

         21  within his own administration that are preventing

         22  businesses of being more productive.

         23                 Now, there's a difference in

         24  philosophy here. The philosophy of the agency is you

         25  protect the consumer by enforcing more laws. You
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          2  know, our philosophy in the business screening,

          3  especially small business community, is that the

          4  consumer is protected through competition, through

          5  more and more aggressive productivity on the part of

          6  small businesses, consumers are intelligent enough

          7  to understand where to go and how to do things, and

          8  that's the difference that we have with the

          9  Administration.

         10                 So, let me just say that if you look

         11  over the last six or seven years, this

         12  Administration has been trying from day one from

         13  June of 2002 when they introduce legislation, and

         14  this is a first step, Mr. Chairman, because one of

         15  the things missing here, which will be the next step

         16  is docketing authority. What the agency would like

         17  is not only to be judge and jury, and excuse me if

         18  I'm not as sanguine about the fairness of the

         19  administrative proceedings, I just came out of the

         20  Parking Violations Bureau on an issue that didn't

         21  end well for me. But I thought I was right, but then

         22  again, the cost of appeal would be a little

         23  prohibitive, you get to the Abbott Costello

         24  situation, well, just pay the fine, and that's what

         25  happens quite often in these situations.
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          2                 But from 2002 the Administration has

          3  been trying and we're foiled at the State level to

          4  legislation, not to be daunted, they came back in

          5  2003 with a Charter Revision Number 5, which would

          6  have given the authority to the agency to do just

          7  what they were going to do today and have the

          8  docketing. What does the docketing mean? And even

          9  though it's not on the agenda, it will be because

         10  this is the first step, your docketing authority

         11  would then allow them to collect the money from the

         12  store without having to go to court and get a

         13  judgment.

         14                 And they made the same arguments when

         15  this was brought up, as they made today, it's too

         16  expensive for the City to go to court. The irony of

         17  the question of how expensive it is for the store

         18  owner to challenge the ruling in court is lost on

         19  them. If it's too expensive for the City, how

         20  expensive is it for the store owner to challenge?

         21                 So, they lost that, they came back

         22  again in 2005, but we've had hearings also on ECB,

         23  and the Council's hearings have been very

         24  instructive. They have demonstrated, and I'm sad

         25  that Mr. Bookman couldn't be here with us today, the
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          2  Administrative Hearings aren't fair to the store

          3  owners.

          4                 CHAIRPERSON COMRIE: Are you talking

          5  about ECB hearings?

          6                 MR. LIPSKY: I'm talking about the ECB

          7  hearings. I'm just saying in general.

          8                 CHAIRPERSON COMRIE: You flipped to

          9  another category.

         10                 MR. LIPSKY: No, I understand that.

         11  But, you know --

         12                 CHAIRPERSON COMRIE: I just want to be

         13  clear in my head.

         14                 MR. LIPSKY: Always good to have

         15  clarity, Mr. Chairman. But what I'm saying there is

         16  that the Administrative hearings are an expensive

         17  burdensome regulatory process for businesses and the

         18  question is how useful they are to protect the

         19  consumer, and we disagree at giving the agency

         20  greater authority to do this. Thank you.

         21                 CHAIRPERSON COMRIE: You said that

         22  there was a disconnect between public interest and

         23  the municipal code and saying that there are a lot

         24  of things in the municipal code that need to be

         25  cleaned up or reregulated or eliminated. I'd like to
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          2  get some details from you on that. You know, I just

          3  want to precede that by saying, I'm not interested

          4  in making New York a difficult climate for small

          5  businesses to survive and thrive. I am interested,

          6  as Consumer Affairs Chair, in protecting consumers.

          7  You did say in part of your statement when you're

          8  talking about that the exit sign, you know, in new

          9  business, especially an immigrant business may not

         10  understand all of their rules and regulations, and

         11  to get it under the heat of a violation is a painful

         12  lesson. But as you know, this is an immigrant town,

         13  where there are many new immigrants coming in every

         14  day. So, I don't necessarily agree with you that

         15  consumers always know the right thing to do. I will

         16  say that a lot of consumers go to the closest place

         17  possible, either in their ability to travel around

         18  the City or in their ability to access locations

         19  that are close to their home depending on whether or

         20  not they had transportation. And one of the things

         21  that we want to do, we want to protect the ability

         22  of businesses that thrive. We don't want businesses

         23  taking advantage of large immigrant communities that

         24  we have and the large tourist communities that we

         25  have.
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          2                 One of the things that the

          3  Commissioner said while he was here was that the

          4  industries that he's having a primary problem with

          5  are furniture stores, tax repairs, travel agents and

          6  funeral homes. You know, those are the industries

          7  that he's getting a lot of complaints about that are

          8  not regulated right now.

          9                 But I am interested in doing three

         10  things: Making sure if there is problems in the code

         11  that are hurtful to small business, we can work on

         12  cleaning that up.

         13                 Your idea about curing violations

         14  without paying fines I think is eminently fair. You

         15  know, just as you have with the parking lots, which

         16  has happened to me on more than one occasion. When

         17  you can get 24 hours to cure it, I think that's a

         18  very fair and creative way to get businesses a

         19  learning curve also. So, I think we have to look

         20  into that.

         21                 But to say that, to leave it to the

         22  auspices of businesses to protect consumers without,

         23  and just to spare the competition is something that

         24  I'm not that comfortable with.

         25                 MR. LIPSKY: Well, again, I didn't
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          2  call for the total elimination of the Consumer

          3  Affairs laws either, but I would say give us an

          4  opportunity, we will put together a list for you of

          5  what we think are some of the disconnects that I

          6  talked about.

          7                 CHAIRPERSON COMRIE: Okay. And you

          8  talked about enforcement unit for grocery stores

          9  coming in at least once a year to monitor and

         10  maintain those things. Are there any training

         11  courses that you're aware of that the Department of

         12  Consumer Affairs does for new businesses, or

         13  existing businesses, to inform them of changes in

         14  code or updates?

         15                 MR. LIPSKY: I'm not aware of it.

         16                 CHAIRPERSON COMRIE: I didn't ask that

         17  question earlier. Okay.

         18                 Council Member Koppell.

         19                 COUNCIL MEMBER KOPPELL: Have the

         20  businesses in your group had experience in defending

         21  cases in court brought by the Department of Consumer

         22  Affairs?

         23                 MR. LIPSKY: Yes. But, again, as the

         24  Commissioner said, it's not all that level, and

         25  generally there is a negotiated settlement on

                                                            55

          1  COMMITTEE ON CONSUMER AFFAIRS

          2  violations that the industry enters into with the

          3  agency. And the fact that it is a challenge to go to

          4  court for both the agency and for the industry,

          5  leads to some creative discussions on the part of

          6  both to resolve.

          7                 COUNCIL MEMBER KOPPELL: The intent of

          8  my comment, and I don't have a lot of experience

          9  with this myself, but as a lawyer myself, frankly

         10  speaking, on a small violation, relatively minor, I

         11  would much prefer to handle it from my client in an

         12  administrative context, because you get involved in

         13  a court system, I mean it might be good for me as a

         14  lawyer to charge a big fee, but it certainly

         15  wouldn't be good for the litigant to go to court.

         16  So, from the point of view of the merchant, and you

         17  can respond to this if you want, I'm making a

         18  supposition here, but I would suppose from the point

         19  of view of the merchant faced with a relatively

         20  minor violation, that merchant would probably rather

         21  go to an Administrative Tribunal which would be

         22  relatively expeditious, there wouldn't any discovery

         23  obligations, there wouldn't be motions, it would be

         24  taken care of probably in a one-day hearing, whereas

         25  I can imagine going to court on one of these things,
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          2  taking numerous appearances and lengthy delays, as

          3  well as high lawyer costs.

          4                 Just looking at it, trying to be

          5  objective, there may be advantages here to the

          6  businesses to try and get these things resolved

          7  reasonably easily and quickly, even though maybe

          8  more cases would be brought. It's true.

          9                 Do you want to respond to that?

         10                 MR. LIPSKY: Well, I mean, the single

         11  violation is the shangrala that you're discussing

         12  here, as part of the industry is concerned, what

         13  we're faced is with hundreds of violations for one

         14  supermarket, or scores of violations for one

         15  supermarket. You can get short weighed violations,

         16  you can get item pricing violations, if one kid

         17  forgets to stamp on the item pricing and you get

         18  $250 a shot.

         19                 So, you're often faced with not just

         20  one violation, which in the course of doing business

         21  you're probably better off paying rather than going

         22  down to the Administrative Hearing to even argue in

         23  that case.

         24                 What we're dealing with is often, you

         25  know, wholesale situations where violations are
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          2  quite numerous.

          3                 COUNCIL MEMBER KOPPELL: And in those

          4  cases the Department of Consumer Affairs doesn't

          5  take people to court, or does take people to court?

          6                 MR. LIPSKY: Generally not. Generally

          7  there is a negotiated settlement.

          8                 In the past what we have seen, when

          9  Giuliani came in he was going to take everyone to

         10  court, the industry quite successfully defended

         11  itself and it was demonstrated that (a) we had a

         12  greater knowledge of the processes and the

         13  legitimacy of the tickets than the agency did, and

         14  they disabused the Administration in that case of

         15  doing that, and they began to settle, continued to

         16  settle violations through negotiation.

         17                 COUNCIL MEMBER KOPPELL: Well, I

         18  appreciate your answer. I'm still not clear that

         19  it's better for businesses to go to court. Maybe it

         20  is, but the threat of a court proceeding also might

         21  be a greater weapon in the hands of the Department

         22  than the threat of administrators.

         23                 MR. LIPSKY: If that were the case

         24  they would be arguing for it, wouldn't they?

         25                 COUNCIL MEMBER KOPPELL: Well, I think
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          2  it's more burdensome on them. You know, if they were

          3  to bring large numbers of court cases, they would

          4  need more lawyers and such. So, I don't know the

          5  answer, but my own feeling is that the more I go to

          6  court as a lawyer, the less I think court is a very

          7  efficient way of resolving anything.

          8                 MR. LIPSKY: Well, Councilman, in

          9  terms of what you said, and you went over it

         10  quickly, but the fear here is that given the

         11  authority, and given the amount of money that the

         12  agency can generate for itself, that allowing them

         13  to have this kind of administrative tribunal will

         14  greatly increase the enforcement effort.

         15                 COUNCIL MEMBER KOPPELL: Well, I hear

         16  your concern. I must say that in my many years in

         17  government, as you know, I can't say none, but a

         18  very small number of people have come to my office

         19  or come to my attention complaining about the

         20  Consumer Affairs Administrative Tribunal. I mean,

         21  these are licensees. I just haven't had -- yes, I've

         22  had some, and I've had a lot of contact as you know,

         23  perhaps with the Korean community, but generally

         24  speaking I think it's worked relatively well. Maybe

         25  I'm wrong, but certainly from my point of view it's
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          2  worked relatively well. I can see it could be

          3  abused, maybe you're right. I think it's worked

          4  relatively well.

          5                 MR. LIPSKY: The reason the Korean

          6  community is not here today is that the stoop stands

          7  are all licensed. So, I mean, it's an interesting

          8  issue because it is more effective when you have the

          9  power of life and death over a licensee to get them

         10  to restitute or to resolve an issue, doesn't mean

         11  that that was necessarily the fairest situation

         12  possible then if you had an unlicensed store that

         13  you had to then go through a more difficult

         14  procedure. That doesn't mean justice was done, it

         15  means it was resolved because of the power that the

         16  agency had.

         17                 COUNCIL MEMBER KOPPELL: I hear what

         18  you're saying. Thank you.

         19                 MR. HUNT: If I may, Mr. Chairman?

         20                 CHAIRPERSON COMRIE: Yes. I wanted to

         21  ask a couple, go ahead Mr. Hunt. Go ahead.

         22                 MR. HUNT: My name is Charles Hunt.

         23  I'm the Executive Vice President of the Greater New

         24  York City Chapters of the New York State Restaurant

         25  Association. I won't take a lot of your time, but I

                                                            60

          1  COMMITTEE ON CONSUMER AFFAIRS

          2  do want to comment on one aspect here and that is

          3  enforcement.

          4                 New York City has almost 26,000 food

          5  service establishments. Some are licensed, most are

          6  not. And this law would, if passed, which has

          7  previously been rejected, is this law, if passed,

          8  would have a great affect on them.

          9                 I've argued with various officials in

         10  various agencies in the City, in terms of how to

         11  achieve compliance. Compliance should primarily come

         12  through education. You have a situation where a

         13  business is doing something, which is either in

         14  violation or closely in violation of a rule or

         15  regulation, an inspector or an enforcement officer,

         16  should point it out, explain why it's a violation to

         17  the business owner, and then require that it be

         18  corrected. If it's not corrected, then in the case

         19  of restaurants and with some agencies like the

         20  Health Department, most of the violations are

         21  corrected before the person even leaves the store.

         22                 So, what we fear with Consumer

         23  Affairs is that a 3-1-1 call could generate someone

         24  coming in and issuing summonses or notices of

         25  violation, that would create -- we're such a highly
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          2  regulated agency now, or industry now, Health

          3  Department, for instance, collects over $2 million a

          4  month from our industry in health violations and 90

          5  percent of which are corrected immediately, and in

          6  most cases are not threats to the public health but

          7  rather just a small violation.

          8                 So, I agree with many of the things

          9  and most of the things that Mr. Lipsky has said. He

         10  represents this and makes a good argument. But I

         11  wish you would take into consideration the idea that

         12  fines and fees are not the way to achieve

         13  compliance. Thank you.

         14                 CHAIRPERSON COMRIE: What do you

         15  suggest would be a good way to achieve compliance?

         16                 MR. HUNT: Education. Our association

         17  is charged with the responsibility to our members of

         18  keeping them appraised of laws and changes in the

         19  laws, and ways in which they increased compliance.

         20                 CHAIRPERSON COMRIE: How many of the

         21  26,000 restaurants are under your auspices?

         22                 MR. HUNT: Well, we represent close to

         23  3,000.

         24                 CHAIRPERSON COMRIE: So that means

         25  that the bulk of them are not in any type of
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          2  association --

          3                 MR. HUNT: I must say I received calls

          4  every day from non-members who have questions about

          5  regulations, and, frankly, I probably should say,

          6  well, if you're not a member I won't answer your

          7  question. But I can't ever recall ever having done

          8  that. I always try to help them.

          9                 CHAIRPERSON COMRIE: All right. Okay.

         10  But the idea Mr. Lipsky had of a 24-hour, 48-hour

         11  compliance adjustment, you would be in favor of that

         12  also?

         13                 You said the Department of Health

         14  issues $2 million a month in violations, 90 percent

         15  of which are collected immediately. Now, the

         16  violations that you would get from Consumer Affairs,

         17  those would not be, as far as your businesses are

         18  concerned, direct health or service violations, but

         19  they would be more violations to, I guess you would

         20  say that non-edible parts of your business?

         21                 MR. HUNT: I guess that would be one

         22  way of saying it. There are rules and regulations

         23  with respect to gratuities, in respect to sidewalk

         24  -- sidewalk cafes are licensed so that wouldn't

         25  occur. But restaurants are required to put certain
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          2  things on their menus, they're not allowed to have

          3  surcharges, there are a number of regulations --

          4  I've seen it happen too often. I can't say I've seen

          5  it happen with Consumer Affairs, but where a

          6  representative in one of the City agencies has

          7  actually said to one of our members, you know, I've

          8  been called out, I have been sent here, I have to

          9  write you up for something.

         10                 CHAIRPERSON COMRIE: To both

         11  gentlemen, do you believe that when you have someone

         12  go to a DCA hearing that they're being dealt with

         13  impartially and fairly?

         14                 And you mentioned something about the

         15  weight of the agency earlier, which creates an

         16  unfair process inherently, but do you think overall,

         17  and don't confuse ECB with DCA, like you tried to

         18  flip it earlier, you know, do you think the DCA

         19  hearings are fair and impartial? ECB is not under my

         20  bailiwick.

         21                 MR. LIPSKY: No, I understand that. I

         22  think that I always would feel more comfortable in

         23  an arm's length transaction, Mr. Chairman. And one

         24  of the things that we have advocated over the last

         25  ten years is the establishment of a separate
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          2  Administrative Tribunal, and the separate

          3  Administrative Tribunal, one of the things we've

          4  advocated over the last ten years is for the City to

          5  set up a separate administrative tribunal, to deal

          6  with all of the different violations, and to do so

          7  in a way that --

          8                 CHAIRPERSON COMRIE: Could you hold on

          9  one second? I've got this pending issue I've got to

         10  deal with.

         11                 MR. LIPSKY: Yes.

         12                 CHAIRPERSON COMRIE: I'm sorry.

         13                 MR. LIPSKY: No, I was saying that we

         14  have been advocating for the last ten years or more

         15  since Mr. Sung Soo Kim introduced the concept in

         16  1995, for the City to set up a separate

         17  Administrative Tribunal with built-in protection for

         18  business owners, I think that's something we need to

         19  look at.

         20                 The two things what we've talked

         21  about over --

         22                 CHAIRPERSON COMRIE: What do you mean

         23  a separate tribunal? A different agency itself?

         24                 MR. LIPSKY: Exactly. But one with

         25  built-in protection for due process for store
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          2  owners.

          3                 CHAIRPERSON COMRIE: You don't feel

          4  that DCA's protections are --

          5                 MR. LIPSKY: I just think there is an

          6  inherent conflict. And, you know, I don't argue, I'm

          7  not an attorney, I don't argue before the agency and

          8  do that, and I don't want to make comments off the

          9  cuff about the fairness of the agency, but I think

         10  that one of the things we need to look at, as we

         11  mentioned before, before we give more power to the

         12  agency, to try to look at, and maybe we need to set

         13  up a joint committee of the Administration and the

         14  Council, to examine the Administrative Code. We will

         15  provide you with some examples of unfairness --

         16                 CHAIRPERSON COMRIE: Well, as you

         17  know, I promised Mr. Kim that we would have a

         18  hearing on those Administrative Code issues that are

         19  vexing him. And we probably will have that hearing

         20  before we have the second hearing on this particular

         21  bill.

         22                 MR. LIPSKY: We appreciate that. And

         23  just let me, you know, getting back to Councilman

         24  Koppell's point of view, the point that he made,

         25  when the Commissioner said the agency is three times
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          2  more effective with licensees than non-licensees,

          3  and he said it's unfair to the licensees; I would

          4  think a fairer situation would be, the level playing

          5  field would be that the licensees and the

          6  non-licensees would all be treated with less

          7  vigorous scrutiny from the agency. But that's a

          8  philosophical difference that we have.

          9                 CHAIRPERSON COMRIE: Okay. All right.

         10                 Is there anything else you wanted to

         11  share with us this morning?

         12                 MR. LIPSKY: Yes. Just in closing, and

         13  it's in my testimony, if we look at some of the

         14  things the Administration has done over the last

         15  four years, there has been, it's been a generally

         16  unfriendly City regulatory and tax policy to small

         17  businesses. The cigarette tax for which, for

         18  whatever its health impacts generated, has taken

         19  $250 million a year every year out of the cash

         20  registers of bodegas, green grocers and newsstands.

         21  Commercial real estate tax in 2002 lead to a 25

         22  percent rent increase. Garbage tax, garbage rate

         23  hike in 2003, doubling and tripling of the disposal

         24  rate for City stores, et cetera. We need to look at

         25  ways to make these stores, they are the economic
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          2  engine of City neighborhoods in the City as a whole,

          3  and we need to look for ways, as Chuck said, to

          4  create partnerships between the City and the

          5  industry, seminars that trade associations can do to

          6  help educate store owners to be in greater

          7  compliance with City regulations, and not look at it

          8  as purely as an enforcement process. And the more we

          9  can do that, the better off the City, the consumer

         10  and the businesses will be.

         11                 CHAIRPERSON COMRIE: Okay. I

         12  appreciate both of you coming this morning. And Mr.

         13  Hunt doing double duty, running from one hearing to

         14  the other. I saw you this morning, and I appreciate

         15  your insight.

         16                 Again, I want to emphasize that I

         17  don't want to do anything that is going to harm and

         18  drive away the small business community. You know, I

         19  do want to say that some of the things you mentioned

         20  had to be done. So, you can't, unfortunately, you

         21  know, the real estate taxes had to go up in 2002 to

         22  save the City to a great degree, and create the boom

         23  that we have now, because after 9/11 we needed to

         24  have an economic boost and unfortunately that was

         25  the only way to do it that we had. The garbage rate
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          2  hike, you know, unfortunately cost of living goes

          3  up. Right now, I think you know, they're trying to

          4  get their cap removed also. They want to do another

          5  hike.

          6                 MR. LIPSKY: Yes, I saw that. One

          7  other point in terms of what Councilman Koppell

          8  said, which would be fairer, court or DCA hearing,

          9  you have what you feel is an unfair ticket, there's

         10  a tremendous cost to leave the store wherever you're

         11  going. So, the impulse to pay the fine no matter

         12  what is always quite, you know, compelling.

         13                 CHAIRPERSON COMRIE: That leads to the

         14  opportunity and maybe we need to discuss it, about

         15  the opportunity to cure violations, and give

         16  businesses time to cure violations, and that's

         17  something that I'm very intrigued by.

         18                 MR. LIPSKY: And the last point on

         19  stoop stands, which is a licensed function, we had a

         20  very interesting expose a few years ago, where a

         21  stoop stand operator was ticketed, his five-feet

         22  rule, not because he was greater than five feet, but

         23  that the fruit was extending over the five-foot

         24  barrier and he was given a $1,000 ticket. A ticket

         25  for every single piece of fruit that was over the
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          2  barrier. So, unfairness can exist.

          3                 CHAIRPERSON COMRIE: Okay, I hear you.

          4  All right.

          5                 COUNCIL MEMBER KOPPELL: Mr. Chairman,

          6  I just would observe that an independent

          7  Administrative Tribunal is something that I think

          8  makes sense so that the tribunal is not under the

          9  jurisdiction of the agency, but there are

         10  independent hearing officers who hear these

         11  violations. I think that is a change that I

         12  personally would support. I believe that's done, at

         13  least to some extent, on the State level, but I

         14  haven't looked at it in many years.

         15                 So, I think it is something that's

         16  worth considering. That doesn't take away from my

         17  support for administrative adjudication of these

         18  violations.

         19                 CHAIRPERSON COMRIE: Right.

         20                 I think the Commissioner said earlier

         21  that it was to a large degree a lot more independent

         22  than ECBs and Campaign Finance's questions, but I

         23  think that's something we'll continue to work with

         24  and see that we create that. Again, I just want to

         25  end by saying that, you know, we want to be able to
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          2  protect consumers but we don't want to run small

          3  businesses to New Jersey either, so we think there's

          4  a delicate balance.

          5                 There are a lot of pitfalls and

          6  pratfalls we could run into, but I know that we also

          7  have a lot of businesses out there that are doing a

          8  great deal of harm to consumers also. So, we'll

          9  together have to work and have a lot of discussions.

         10                 Mr. Straniere, were you going to

         11  testify this morning? I was told that you would. I

         12  was looking forward to it, but all right. Well, with

         13  that, I want to thank everyone for attending this

         14  morning, and I declare the hearing closed. Thank

         15  you.

         16                 (Hearing concluded at 11:47 a.m.)
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          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, CINDY MILLELOT, a Certified

         10  Shorthand Reporter, do hereby certify that the

         11  foregoing is a true and accurate transcript of the

         12  within proceeding.

         13                 I further certify that I am not

         14  related to any of the parties to this action by

         15  blood or marriage, and that I am in no way

         16  interested in the outcome of this matter.

         17                 IN WITNESS WHEREOF, I have hereunto

         18  set my hand this 13th day of February 2007.
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          9            I, CINDY MILLELOT, a Certified Shorthand

         10  Reporter and a Notary Public in and for the State of

         11  New York, do hereby certify the aforesaid to be a

         12  true and accurate copy of the transcription of the

         13  audio tapes of this hearing.
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