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TITLE:
A local law to amend the administrative code of the City of New York, in relation to prohibiting the sale of certain flavored tobacco products.

ADMINISTRATIVE CODE:
Amends Chapter 8 of Title 17.
INTRODUCTION

On October 19, 2006, the Committee on Health, chaired by Council Member Joel Rivera, will hold a hearing on Int. No. 433, a local law that would prohibit the sale of certain flavored tobacco products. Expected to testify are representatives of the Department of Health and Mental Hygiene, the American Lung Association of New York, the American Cancer Society, Altria Group, R.J. Reynolds Tobacco Company and others. 
BACKGROUND


The varieties of flavored cigarettes and other tobacco products available have increased considerably over the last few years.
 Flavors used in these products include fruit, chocolate, vanilla, honey, cocoa, candy and alcoholic beverages.
 Tobacco companies state that they create and promote products only for adults, but many experts are skeptical since these flavors are especially attractive to children.
 According to a number of health policy makers and advocates, these flavors encourage children and youth to begin smoking.


Of the children currently living in New York State, it is estimated that 1,216,000 will start smoking and 389,000 will die as a result.
 The 2000 National Youth Tobacco Survey found that people who begin smoking at an early age are more likely to develop severe levels of nicotine addiction than those who start at a later age.
 Thus, it is clear that any cigarette or tobacco product that is particularly appealing to children and youth and encourages them to begin smoking is a significant threat to public health. 

PROPOSED INT. NO. 433


Section 1 of Proposed Int. No. 433 would renumber Chapter 8 of Title 17 of the Administrative Code of the City of New York as Chapter 9. Sections would be changed and added as follows: 

§[17-701]17-901.  Definitions.

§[17-702]17-902.  Sale of herbal cigarettes to minors prohibited.

§[17-703.]17-903. Sale of flavored tobacco products prohibited.

§17-904.  Violations and penalties.
§17-905.  Enforcement.

§17-906.  Rules.

New section 17-901 would add the following definitions:

 
(a) “Characterizing flavor” means any distinguishable taste or aroma experienced during consumption of a tobacco product, including, but not limited to, any such tastes or aromas relating to any fruit, chocolate, vanilla, honey, candy, mint, cocoa, dessert, alcoholic beverage, herb or spice; provided, however, that such term shall not include such tastes or aromas relating to any tobacco, menthol or clove.

(c) “Hookah” means any traditional Middle Eastern or Asian water pipe used for the smoking of tobacco.

(d) “Person” means any natural person, partnership, firm, joint stock company, corporation, or employee thereof, or other legal entity.

(e)  “Tobacco product” means any substance which contains tobacco, including, but not limited to, cigarettes, cigars, pipe tobacco and chewing tobacco.

New section 17-902 would be the same as old section 17-702. 

New section 17-903 would make it unlawful for any person to sell or offer for sale any tobacco product or any component part thereof, including, but not limited to, the tobacco, paper, roll or filter, which contains any natural or artificial constituent or additive that causes such tobacco product or its smoke to have a characterizing flavor. An exception is made for any tobacco product or any such component part thereof which is designed for use in a hookah, whether or not such tobacco product or component part thereof causes such tobacco product or its smoke to have a characterizing flavor.

Subdivision (a) of new section 17-904 would provide for a civil penalty of not less than two hundred and fifty dollars, nor more than two thousand dollars for each violation of section 17-902 of the chapter. Subdivision (b) would state that violating section 17-903 of chapter 9 would result in a civil penalty of not more than three hundred dollars for the first violation; not more than five hundred dollars for the second violation at the same place of business within a two-year period; and not more than two thousand dollars for the third and all subsequent violations at the same place of business within a two-year period.  In addition, for a third and all subsequent violations at the same place of business within a two-year period, any person who engages in business as a retail dealer, as such term is defined in section 11-1301 of the Administrative Code, shall be subject to the mandatory suspension of his or her cigarette license, issued pursuant to 11-1303 of the code, for such place of business, for a period not to exceed one year.  A cigarette license shall be suspended at the same hearing at which a retail dealer is found liable for a third violation or subsequent violations at the same place of business within a two year period.

New section 17-905 would make the Department of Health and the Department of Consumer Affairs responsible for enforcing the provisions of Chapter 9. It would direct that a proceeding to recover any civil penalty authorized pursuant to section 17-904 of Chapter 9 would be commenced by the service of a notice of violation returnable to the administrative tribunal established by the Board of Health where the Department issues such a notice or to the adjudication division of the Department of Consumer Affairs where such Department issues such a notice.  The notice of violation or copy thereof when filled in and served would constitute notice of the violation charged. Such notice would have to contain a statement that any hearing for a third violation or subsequent violation of section 17-903 of Chapter 9 at the same place of business within a two-year period would also constitute a hearing for the suspension of a retail dealer’s cigarette license where the retail dealer is found to be in violation of such section. The administrative tribunal of the Board of Health and the adjudication division of the Department of Consumer Affairs would have the power to render decisions and to impose the remedies and penalties provided for in section 17-904 of this chapter, in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.  The Department of Health and the Department of Consumer Affairs would be required to notify each other within thirty days of finding that a retail dealer has been found liable for any section of this chapter. 

New section 17-906 would direct the Commissioner of the Department of Health and the Commissioner of the Department of Consumer Affairs to promulgate any rules as may be necessary for the purposes of carrying out the provisions of this section.

Finally, Section 2 of Int. No. 433 would make the local law effective 120 days after enactment, but allow preparations for implementation to begin prior to the effective date of the law.
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