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A. 8866    By: Farrell
 
TITLE:
AN ACT to amend the tax law and the administrative code of the city  of New York, in relation to increasing certain sales and compensating use taxes in cities having a population of one million or more persons

 
BACKGROUND
According to the Memorandum in Support (MIS) a one-half percent increase in the City sales and use tax rate will increase City tax revenues by over $500 million annually and will support necessary City services for those who live and work in New York City. Approximately 18% of the City's sales tax revenues are paid by tourists. Of the portion paid by City residents, approximately 40% is paid for by the 21% of City households with annual incomes greater than $80,000. The repeal of the City clothing exemption for purchases costing $110 and above will increase City tax revenues by approximately about $120 million annually, also supporting City services. The City will maintain the exemption for clothing and footwear purchases costing under $110, paralleling the NYS sales tax exemption on clothing, which will help families with costs for necessary clothing and footwear purchases. The repeal of the City sales tax exemption on the electric and natural gas transmission and distribution service for unbundled energy bills is estimated to increase City tax revenues by about $80 million annually. This change repeals a loophole that enabled some energy purchasers to avoid the transmission and distribution sales tax that the vast majority of energy consumers pay each month. Repealing this exemption ensures parity for all ratepayers and energy providers in the marketplace. These revenue actions will enable to City to balance its FY 2010 budget. If these revenues are not realized, the City will be forced to curtail essential services and lay off both professional and support staff throughout the City.
PROPOSED LEGISLATION

Increasing the Sales Tax Rate from 4% to 4.5%

Section one amends section 1210 of the Tax Law to authorize cities of one million or more to impose sales and use taxes at a rate of 4.5 percent. Section five amends section 11-2001 of the New York City Administrative Code to reflect this rate increase.

There also certain services subject to sales tax in the City, which the law addresses separately from the general sales and use tax rate. Section four amends section 1212-A of the Tax Law such that the sales tax rate on certain beauty and fitness services and on certain credit rating or reporting services may be imposed at a rate not to exceed 4.5 percent. There is a November 30, 2011 sunset on the rate permitted for certain credit rating or reporting services. Sections seven and eight amend sections 11-2002 and 11-2040 of the New York City Administrative Code, respectively, to reflect the tax rate increase on certain beauty and fitness services and on certain credit rating or reporting services, respectively, with November 30, 2011 sunsets on both.
Modifying the Sales Tax Exemption for Clothing and Footwear

Since September 1, 2007 the City has exempted all clothing and footwear from City sales tax. This act includes amendments to partially repeal the City sales tax exemption on clothing and footwear. It eliminates the exemption for items costing $110. But, it retains the exemption for items costing less than $110, so as to be less regressive; it continues to avoid taxing essential apparel. Effectively, the act makes the City’s clothing and footwear exemption conform to the State’s, as provided in the Tax Law, rather than having its own (broader) exemption in the New York City Administrative Code. The act also includes a provision in the Tax Law for local law to repeal or enact the Tax Law exemption.

Section two of this act amends section 1210 of the Tax Law such that cities of one million or more have authorization to provide, as the State does, an exemption from sales and use tax for items of clothing and footwear costing less than $110, with an additional provision allowing local law to provide for this exemption or its repeal, effective either March, June, September or December first. Section 3 does the same, but to the Tax Law that will take effect September 1, 2009. Section 6 amends section 11-2001 of the New York City Administrative Code such that it provides the Tax Law exemption for clothing and footwear under $110.

Repealing the Sales Tax Exemption for Delivery of ESCO Electricity or Natural Gas

Since September 1, 2003 the delivery of electricity or natural gas purchased from an Energy Service Company (ESCO) has been entirely sales tax free, from both State and local sales tax. This act repeals this exemption. 

An ESCO is an alternative, third-party provider of the energy that a utility delivers. As has been the case since shortly after the State deregulated its electricity and natural gas markets in 1996, a utility customer can choose to buy their electricity or natural gas from an ESCO directly rather than from the utility, effectively “unbundling” purchase of the commodity from its delivery. Essentially, a customer is choosing to pay the commodity provider directly instead of paying the utility for energy that it is reselling. Although the utility remains the service provider (of delivery), it is cut out as the commodity middleman. Nearly six years old, the exemption on the delivery of ESCO energy is and has been an incentive for ESCOs to enter the marketplace and increase competition at the retail level. Between ConEd and National Grid, there are now 60 ESCOs from which City customers can choose. A small apartment that gets both electricity and natural gas from an ESCO now saves about $30 in sales tax per year; a larger house about $130 per year. However, less than a fifth of City households have chosen ESCOs. The incentive to switch is greater for commercial customers, who pay State, MCTD and local sales tax on their energy, whereas residential customers in the City pay only local sales tax.

The main benefits of choosing an ESCO are that the delivery of energy sees no sales tax, and the energy from a third party may be less expensive and possibly green. But less than a third of the ESCOs have a green electricity option, and green energy generally costs more. As can be seen in the following tables, this tax exemption is most beneficial to large commercial accounts, and uptake is generally far lower for smaller and residential accounts. Considering this, the exemption has become more of a loophole for large or energy-intensive businesses.

	Typical Impact on Customers of Closing the Energy Loophole

	
	Residential
	Commercial

	
	Small
	Large
	Small
	Large

	Electricity*
	($/yr)
	($/yr)
	($/yr)
	($/yr)

	ConEd
	17
	72
	988
	90,538

	Gas**
	
	
	
	

	ConEd
	13
	55
	104
	31,912

	National Grid
	6
	26
	197
	21,808


Source: Council Finance, NY PSC Energy Migration Reports for Aug. 08 and Jan. 09, NY PSC Typical Customer Bill Information for Jul. 08 and Jan. 09.
Eliminating the exemption would have the greatest effect on commercial accounts and on the ESCOs themselves. 

	Fraction of Accounts that Now Use ESCOs

	
	Residential
	Commercial

	Electricity*
	
	Small
	Large

	ConEd
	17.9%
	20.8%
	83.8%

	Natural Gas**
	
	
	

	ConEd
	13.3%
	20.9%
	46.70%

	National Grid
	13.2%
	77.7%
	6.0%


Source: NY Public Service Commission Energy Migration Reports Jan. 09

Council Finance’s conservative estimate of the fiscal impact of eliminating this tax exemption from the City’s 4 percent sales tax is $83 million in FY 2010. About 19% of the increase will fall on households, 44% on small commercial accounts, and 37% on large commercial accounts.

Section two of this act  amends section 1210 of the Tax Law such that cities of one million or more have authorization to tax receipts from every sale, other than sales for resale, of electricity or natural gas service, including transmission of electricity or natural gas purchased separately from the (utility’s) transmission service. Section 3 does the same, but to the Tax Law that will take effect September 1, 2009. Section 6 amends section 11-2001 of the New York City Administrative Code such that it is consistent with the amendments to the Tax Law. 

FISCAL IMPLICATIONS:
See Council Finance Division fiscal impact statement.
EFFECTIVE DATE:
The legislation would take effect on the on the first day of the month subsequent to passage, and shall apply to sales made uses occurring and services rendered on or after that date in accordance with applicable transitional provisions in section 1105 and 1217 of the Tax Law. 

* ConEd provides electricity to all five City boroughs and Westchester County (10% of residents served)


** ConEd provides gas to the Bronx, Manhattan, part of Queens, and Westchester County (21% of customers served); National Grid’s City service (formerly KeySpan) provides gas to Brooklyn, Staten Island and part of Queens





