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INTRODUCTION


The Committee on Civil Service and Labor, chaired by Council Member Miguel Martinez, and the Committee on Contracts, chaired by Council Member Letitia James, will hold a hearing on May 7, 2009, to examine outsourcing public services to the private sector.  Invited to testify are representatives from the Department of Citywide Administrative Services, Office of the New York City Comptroller, DC 37, and other interested parties.

BACKGROUND


Outsourcing is the process by which one party hires a third party to perform services that are traditionally done by in-house employees.
   Outsourcing began as a way of addressing excess workloads or seasonal trends,
 but more recently is being used as a way to cut costs, bypass regulatory controls and secure more flexible employment arrangements
.  Outsourcing the work of government to the private sector is not without controversy.
  From inception, some predicted that outsourcing would adversely impact the quality of the public workforce.  In what has come to be known as the “Bell Report”, then federal Budget Director David Bell declared to President John F. Kennedy that government reliance on contractors and grantees “blurred the traditional dividing line between the public and private sectors of our Nation…[and he] deemed it axiomatic that government officials…maintain the competence to account for all government work and predicted that without corrective action, a brain drain into the contractor workforce would result.”

Benefits of Outsourcing

Outsourcing is often presented to the public as government being more productive with public money.  Some of the most common cited benefits of outsourcing are cost savings due to increased productivity and access to a large pool of talent, including specialized skills.
   Proponents of outsourcing also maintain that private actors can do the same work at a lower cost than government employees.
  Increased efficiency is another frequently mentioned benefit of outsourcing.
  Outsourcing may also be a way to influence bargaining with employees.
  

Problems with Outsourcing
Critics of outsourcing believe that there are many problems with the practice.  One such problem involves a lack of transparency mandates, such as those associated with Freedom of Information Laws, Open Meetings Laws, and meetings with advisory committees, and First Amendment-like protections, such as Whistle Blower rights, which do not generally apply to private parties.
 The New York City Administrative Code, for example, only prohibits adverse personnel action for disclosure of information respecting corruption, criminal activity, conflict of interest, gross mismanagement or abuse of authority by an officer or employee of a City agency with respect to another officer of employee of a City agency.
 The State Freedom of Information Law, moreover, generally applies to only government agencies, but according to the Committee on Open Government, consultant reports may be considered intra-agency materials, depending on the contents of the reports.
  If they are deemed intra-agency materials, they may be subject to FOIL.  
Another potential problem of outsourcing government work is the possibility of opportunistic behavior in the private sector, as profit seeking entities may seek to reduce the quality of their services to make more money which, in turn, increases the government’s costs.
  An argument can be made, however, that this issue could be addressed by good oversight.  
Outsourcing also eliminates the protections provided by the civil service classification system, which were designed to ensure merit in hiring and protection from political whim
.  Accountability may also diminished when government jobs are outsourced because contractors, whose goal it is to make a profit, do not work for the public.
  Outsourcing can also hurt an agency if it loses its core capacity in intellectual capabilities and institutional memory.
  
With respect to cost savings, it is not entirely clear whether such savings have been always achieved at the federal level as a result of outsourcing.  A 2000 General Accounting Office Report on the U.S. Department of Education’s privatization concluded that the “privatization initiative had little success in achieving cost savings, keeping projects on schedule or getting improvements in contractor’s performance.
  In 2002, United States Comptroller General David Walker acknowledged that he was not confident that agencies have the ability to effectively manage cost, quality and performance in contracts.
  

Privatization of government work is declining.   The latest studies at the municipal level show a reversal in the municipal privatization trend that is based upon empirical data collected by the International City/County Management Association’s Comprehensive Survey of Alternative Service Delivery conducted every five years since 1982.
  One reason cited for the decline is that citizens were dissatisfied with the services provided and demanded a change.
   Another reason cited is cost, as surveys of econometric studies on municipal privatization most often showed that outsourcing resulted in no cost savings at all.
  

Statutory Authority Governing Outsourcing in New York City: Power to Contract

The City routinely contracts with private companies for services that range from client services
 to professional services, including legal and engineering services.  The Mayor’s authority to enter into contracts with private companies is well established.  For example, the New York City Charter attributes a broad range of powers to the Mayor in relation to contracting.
  Also, case law has ruled that the Mayor’s power over the award of City contracts is “almost exclusive.”
  

Though the Mayor has broad powers with respect to the award of City contracts, there are limitations concerning the process by which the contracts are let.  For example, the State’s General Municipal Law §103 requires that publically bid contracts be awarded to the lowest responsible and responsive bidder.  Furthermore, the City Charter establishes the procedures by which different types of contracts are awarded and also establishes the Procurement Policy Board, which is charged with promulgating rules concerning the City’s procurement process.
  

The Charter further imposes a procedure on the Mayor’s ability to contract out services that previously have been performed by City employees.  Charter §312(a) requires that if an agency plans to enter into a contract valued at more than one hundred thousand dollars to provide a technical, consultant or personal service, the agency must follow a set procedure prior to entering into that contract.  First, prior to issuing an invitation for bids or proposals, the agency must determine whether the contract will displace a City employee.
  If the agency determines that no City employee is displaced, it must certify to that in any solicitation for bids or proposals.
  

If the agency determines that a City employee will be displaced, prior to issuing a bid or proposal solicitation, it is required to do a cost benefit analysis of having the service performed by City employees.
  It must submit that analysis to the Comptroller along with any supporting documentation.
  After the receipt of the bids or proposals, but before the contract is awarded, the agency must submit its determination, analysis and documentation to the City Council and the unions that represent the affected employees.
  The contracting agency then performs a comparative analysis of the costs and benefits of contracting out the service to a private company based on the vendor’s final offer and the costs and benefits of those services being performed by City employees.
  If the agency decides to award the contract to the vendor, then it must inform the Comptroller, the City Council and the union, of the reasons behind the decision as well as provide supporting documentation.
  The City Council may then hold a hearing on the matter within thirty days of receipt of the agency’s reasons.
  

Though Charter §312 outlines the process by which an agency contracts out services, it is limited in its application.  Section 312(a)(8) defines “displacement” as “any employment action that results in a reduction in the number of funded positions, including but not limited to, those resulting from the layoff; demotion; bumping; involuntary transfer to a new class, title or location; time-based reductions, or reductions in customary hours of work, wages, or benefits of any city employee.”  As such, the requirements of Charter §312 may not apply to all contracts where agencies outsource services that can be performed by City employees.

Labor Union Response to Outsourcing New York City’s Public Services


Since 2005, New York City’s contract expenditures have increased by 36%, from $6.8 billion in Fiscal Year 2005 to $9.2 billion in Fiscal Year 2009.
  The allocation for Fiscal Year 2009 funds over 18,000 contracts and represents an increase of $2.4 billion from Fiscal Year 2005.
  District Council 37 (“DC 37”), New York City’s largest municipal union, alleges that contracting public services out to private companies is “draining funds, hurting morale and reducing the reliable civil service workforce in city agencies.”
  DC 37 believes that while some of the 18,000 contracts are necessary for the effective functioning of City government, thousands of other discretionary contracts use contractors and consultants to carry out functions that “should be performed by city workers at a considerably lower cost.”
  In addition, concern exists that private sector employees are hired without the “merit and fitness” examinations and background checks that the City requires for civil service workers.

New York State’s Outsourcing Process
New York State has implemented a different process for contracting out services.  In July 2008, the Governor issued Executive Order No. 6: Ensuring the Cost-Effectiveness of Contracts for Personal Services, which established a Task Force on Personnel Services Contracting, composed of the Civil Service Commissioner, Deputy Secretary of Labor and Finance and others.
  Under Executive Order No. 6, Qualified Personal Services Contract” (“QPSC”) means any contract entered into by a State agency with any private party pursuant to State Finance Law § 163, under which: (a) the agency believes that a majority of the costs of the contract are attributable to compensation of the contractor’s personnel; and (b) the agency can reasonably anticipate it will incur costs for the compensation of personnel of $1 million or more over any twelve-month period.
 QPSCs include contracts whose primary purpose is evaluation, research and analysis, data processing, computer programming, engineering, environmental assessment, health and mental health services, accounting, auditing, or similar services.
 A QPSC does not include any contract for the provision of legal services or any other services used in or in preparation for the conduct of litigation, including any contract with any consultant or expert witness.
  
Under the Executive Order, a State agency may not enter into QPSCs unless the agency has first determined that: (a) the contractor can carry out the task more efficiently or effectively than State employees; (b) the contractor can carry out the task for lower cost than such State employees and; (c) the contract is necessary to protect public health or safety or for some other compelling reason.
  A QPSC may presumptively satisfy the determination required if (a) a QPSC would result in an improvement in services that cannot be provided by such State employees; (b) the services at issue are incidental to a contract for real or personal property, including agreements to service owned, leased or rented equipment; (c) a QPSC is necessary to avoid a conflict of interest or to obtain an outside or independent perspective; (d) the services at issue cannot feasibly be performed by public employees in the location where they are to be performed; (e) use of State employees of the agency conducting the procurement will result in delay that will impair the purposes of the contract; (f) the contract will result in cost savings; (g) State employees who can perform the contract are not readily available, and budget restrictions or legal constraints on hiring do not allow for the hiring of sufficient public employees as would be necessary to carry out the work; or (h) for any other reason the Task Force shall identify and make available for public disclosure.


Proponents of Executive Order No. 6 argue that it “promotes transparency and openness for state agencies, private contractors and the public.”
  Since the Executive Order was issued, State expenditures for personnel and professional services have been reduced by more than $100 million.

Implications for the Civil Service System


Under New York State Civil Service Law § 65(5)
, enacted in 2007, New York City is required to appoint employees from civil service lists to replace thousands of provisional employees.
  Temporary and consultant personnel, who are neither provisionals nor civil service employees, are currently filling many of the jobs at various City agencies.
  DC 37 estimates that more than 1,200 long-term temporary clerical employees are employed throughout City agencies.
  The municipal unions are concerned that temporary and consultant personnel impede promotional opportunities for workers who have passed civil service exams and are waiting to be appointed.
  In addition, concern exists that the potential increase in funding for contracting out reverses the policy adopted in 2004, when the City began converting thousands of clerical and consultant workers to permanent City employees in order to save more than $75 million.
  

CONCLUSION


Outsourcing public services to the private sector ultimately affects City agencies and those receiving services.  It is vital that all City policies and contracts encourage transparency and openness in contractual relationships and allow for appropriate public scrutiny.  Today, the Committees will examine the benefits and challenges of outsourcing.   

� Kendal Van Wagner, Cutting Costs and Cutting Corners—The Safety risks Associated with Outsourcing Aircraft Maintenance and the Need for Effective Safety Oversight by the Federal Aviation Administration, 72 J. Air L. & Com. 631, 634 (Summer 2007).


� Id. 


� Id.


� Agnes P. Dover, Privatization and Outsourcing, 30 Pub. Cont. L.J. 551, 553 (Summer 2001).


� Dan Guttman, The Future of Competitive Sourcing Governance by Contract: Constitutional Visions; Time for Reflection and Choice, 33 Pub. Con. L.J. 321, 329 (Winter 2004).


� John A. Donahue, Privatization and Public Employment: An Essay on the Current Status and the Stakes, 28 Fordham Urb. L. J. 1693, 1712 (June 2001). 


� Sidney Shapiro, Outsourcing Government Regulation, 53 Duke L. J. 389, 416 (November 2003).


� John A. Donahue, supra.


� Id.


� David H. Rosenbloom and Suzanne J. Piotrowski, Reinventing Public Administration While “De-Inventing” Administrative Law: Is It Time for and “APA” for Regulating Outsources Government Work, 33 Syracuse J. Int’l L. & Com. 175 (Fall 2005).


� NYC Administrative Code Section 12-113 (February 18, 2003).


� Public Officers Law Section 86, 87; Committee on Open Government FOIL-AO-3843, Comm on Open Gov’t FOIL-AO-7642.


� Sidney Shapiro, Outsourcing Government Regulation, 53 Duke L. J. 389, 416 (November 2003). 


� Paul C. Light, The Future of Competitive Sourcing, Outsourcing and the True Size of Government, 33 Pub. Cont. L. J. 311 (Winter 2004).


� Id.


� Id.


� Dan Gutman, supra, note 20.


� Id. at p. 330.


� Dru Stevenson, Improving State Governance: Critical Issues in State Administrative Law: A Symposium Article: Privatization of State Administrative Services, 68 La. L. Rev. 1285, 1310 (Summer 2008). 


� Id.


� Id. at pp. 1310-1312.


� “Programs contracted for by the City of New York on behalf of third-party clients, including programs to provide social services, health or medical services, housing and shelter assistance services, legal services, employment assistance services, and vocational, educational, or recreational programs.” New York City Procurement Policy Board Rules.


� Centralized evaluation of contractor integrity, performance, and capability. The mayor may evaluate the integrity, performance, and capability of entities that contract with the city, are seeking to contract with the city, or may seek to contract with the city. The mayor may designate one or more agencies to participate in such efforts. The evaluations of the mayor and any agency designated by the mayor may include conclusions regarding whether the entity should be considered a responsible contractor. The mayor and any agency designated by the mayor may make such evaluations and conclusions available to agencies and the


public through a centralized data base. NYC Charter §312.


� See Matter of Fields v. Giuliani, 2001 N.Y. Misc. LEXIS 694, 2001 NY Slip Op 40444U, *12 (Sup. Ct. NY County 2001, Figueroa, J.).


� NYC Charter §311.


� NYC Charter §312(a)


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Garrido, Henry A., District Council 37: “$9 Billion City Contract Budget, Massive Waste at a Time of Need, An Examination of New York City’s Contracting Out of Public Services With Recommendations for Savings,” February 2009.  


� Id.  


� Id.  


� Id.  


� Id.  


� Id.  


� New York State Executive Order No. 6, � HYPERLINK "http://www.ny.gov/governor/executive_orders/exeorders/eo_6.html" ��http://www.ny.gov/governor/executive_orders/exeorders/eo_6.html�.  


� Id.  


� Id.  


� � HYPERLINK "http://www.dos.state.ny.us/info/register/2008/jun25/pdfs/executiveorder.pdf" ��http://www.dos.state.ny.us/info/register/2008/jun25/pdfs/executiveorder.pdf�.  


� Id.  


� Supra at 1.  


� Id.  


� New York Civil Service Law, Article 4, Title B, § 65(5).  


� Id.  


� Supra at 1.  


� Id.  


� Id.  


� Id.  





PAGE  
11

_1079800928.doc
[image: image1.png]






