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I.
INTRODUCTION

On Tuesday, May 5, 2009, the Committee on Consumer Affairs, chaired by Council Member Leroy G. Comrie, Jr. will conduct its second hearing on Introductory Bill 380-A (“Intro. 380-A”), a proposal to amend the administrative code of the City of New York, in relation to requiring registration for the purchase and possession of etching acid.
II.
BACKGROUND

A. Legislative Efforts to Combat Vandalism

Intro. 380-A is intended to address New York City’s growing problem of acid etching vandalism.  Beyond its detrimental aesthetic impact, acid-etching defacement comes at a significant cost to New York City Transit, whose subways are the most frequent target of all forms of graffiti.
  Also known as “scratchiti,” etching acid permanently scars subway windows,
 which must be replaced at a cost to the Metropolitan Transit Authority (“MTA”) of approximately $11 million annually.


New York City employs several laws in its ongoing efforts to thwart graffiti.  For example, it is illegal to deface public or private property
 and to carry spray paint or markers with intent to make graffiti.
  Further, spray paint must be displayed behind counter in a locked case
 and owners of commercial and certain residential buildings are obliged to keep their buildings free of graffiti.
 The City provides funds for removing graffiti from commercial and certain residential buildings, however, if its owner executes a consent.
  The City also offers a reward of up to $500 to any person who provides information leading to the prosecution of persons violating the City’s anti-graffiti laws.

The New York City Police Department also enforces relevant New York State anti-graffiti laws, which include Penal Law §145.60 that criminalizes the act of producing graffiti and Penal Law §145.65 that makes the possession of graffiti instruments with the intent to create graffiti illegal.

In August 2007, Mayor Michael Bloomberg signed into law Local Law 39, which amended the City’s anti-graffiti law, Local Law 124 of 2005, which restricted the possession of graffiti instruments by individuals under the age of 21.
 Local Law 39 addresses concerns raised by courts on the First Amendment rights implications of the Local Law 124, thus minimizing the burden on the exercise of protected speech. Specifically, Local Law 39 provides exemptions for individuals under 21 who carry graffiti tools in a locked or manufacturer sealed container and those who use the tools with the consent or under the supervision of a property owner, or if the tools are being used for educational or employment purposes.

B. The Uses and Effects of Etching Acid

Readily available in most hardware and art supply stores, etching acid has several commercial and artistic uses.
  The acid is mildly caustic and can be used to engrave glass and enamel, remove rust, and clean brass and crystal.
  Though talented artists have used acid for centuries to create impressions on glass and metal, this technique has been corrupted in recent years and put to use for a less artistic purpose: defacement of public property.

First observed during the anti-globalization demonstrations in Seattle in 1999,
 damage caused by etching acid has frequently appeared in recent years on New York City’s subways and buses, leaving a mark on window panes.  Graffiti vandals often mix the etching acid with paint or shoe polish, which compromises the integrity of the glass and leaves a permanent broad, sweeping smear.
  At a cost of nearly $130 per window,
 the problem has become prevalent enough that MTA now replaces windows only when the etching obstructs the view or showcases profanity or racial epithets.
  In 2006, the MTA initiated plans to spend $25 million to replace windows with Mylar-coated glass in 5,000 subways cars in order to protect the panes from acid corrosion.


In addition to the dollar cost, etching acid graffiti can also directly impact subway riders.  Trains that are severely affected by such vandalism can be out of service for over eight hours while replacement windows are installed, and the number of subway cars going out of service for window repair has increased dramatically in recent years.
  The indelibility of etching acid has also provoked fears among many that the City’s subways and buses might soon return to their 1970s and 1980s state, when New York’s transit system was plagued by vandalism.
  There is a particular concern that, should the situation not be rectified in a timely manner, vandals may come to believe that the City is not concerned with such destruction of public property, thereby perpetuating and exacerbating the problem.

C.
The Dangers of Etching Acid 

The presence of etching acid on our subway system also presents a health hazard to the millions of New Yorkers riding the subways each day.
  Whereas vandals using paint often “tag” subway cars by sneaking into tunnels or storage yards during the transit system’s off-peak hours, “scratchiti” vandals using etching acid may make their mark in seconds while the train is in service,
 thereby exposing passengers to a corrosive substance. One form of etching acid comes from the chemical compound hydrogen fluoride
 and, depending on the concentration of acid and the duration of exposure, a passenger who comes into physical contact with freshly applied etching acid may experience a variety of adverse dermatological reactions, including pain, redness of the skin, and slow-healing burns.
  Respiratory exposure to hydrogen fluoride can also adversely affect the nose and throat, causing irritation and inflammation, cough, and narrowing of the bronchi.
 

III.
SUMMARY OF INTRODUCTORY BILL 380-A

Intro 380-A would track the sale of etching acid by requiring sellers to keep detailed records of purchasers for one year.  These records would be made available to the police for the purposes of enforcing anti-graffiti legislation.  Purchasers would be required to show valid photo identification prior to buying etching acid and sellers would be required to record the following information:

1. Purchaser’s name and address; 

2. Type of identification presented; 

3. Amount of acid dispensed; and 

4. Date of purchase.

Additionally, sellers of etching acid would be required to post a notice stating that all persons purchasing etching acid must present photo identification and that such information will be recorded by the seller.  

Civil and criminal fines of up to $250 could be imposed on anyone found to have violated the bill, although a purchaser who was not asked for identification prior to buying acid would be entitled to use that fact as an affirmative defense.    

Proposed Int. No. 380-A

By Council Members Vallone Jr., Felder, Fidler, Gentile, Gerson, Koppell, Nelson, Recchia Jr., Sears, Weprin, Foster, Jackson and Oddo

..Title

A Local Law to amend the administrative code of the city of New York, in relation to requiring registration for the purchase and possession of etching acid.

..Body

Be it enacted by the Council as follows:

Section 1. Chapter 4 of title 20 of the administrative code of the city of New York is amended to add a new subchapter 3 to read as follows:

I. SUBCHAPTER 3

II. ETCHING ACID




§20-611 Definitions.




§20-612 Requirements for purchase or sale.




§20-613 Posting notice.

§20-614 Records of purchase.




§20-615 Rules.



§20-616 Penalties.

§20-611 Definitions.  Whenever used in this subchapter, the following terms shall have the following meanings:

1. “Dealer of etching acid” shall mean any person, firm, partnership, corporation or company that engages in the business of dispensing etching acid.

2. “Dispense” shall mean to dispose of, give away, give, lease, loan, keep for sale, offer, offer for sale, sell, transfer or otherwise dispose of.
3. “Etching acid” shall have the same meaning set forth in subdivision e of section 10-117.


4. “Personal information” shall mean data pertaining to the purchaser of etching acid that may be used to identify such purchaser.  Such information shall be limited to the purchaser’s name, address, type of identification used in the purchase, identification number, if applicable, the date of purchase and amount of acid dispensed to the purchaser.  

5.  “Purchasing records” shall mean all written or electronically recorded personal information about a purchaser of etching acid gathered at the time of purchase by a dealer of etching acid as required by this subchapter. 
§20-612 Requirements for purchase or sale. 1.  Every dealer of etching acid shall request valid photo identification from each purchaser of etching acid at the time of such purchase and contemporaneously record in writing or electronically such purchaser’s personal information.  
2. No person shall purchase etching acid without first providing his or her personal information to the dealer of etching acid pursuant to this subchapter.  It shall be an affirmative defense to a violation of this subdivision that the dealer failed to request personal information from the purchaser of etching acid.  

3. It shall be unlawful for any person to dispense etching acid to any person without recording such purchaser’s personal information.

§20-613 Posting notice. Every dealer of etching acid shall conspicuously post at every table, desk or counter where orders are placed and/or payment is made a notice, the form and manner of which are to be provided by rule of the commissioner, indicating that all purchasers of etching acid shall be required to provide valid photo identification and their personal information and such information shall be recorded by the dealer of etching acid prior to purchase.   

§20-614 Records of purchase. 1. Purchasing records shall be kept in a secure location and made available only to the commissioner and his or her designee, or a police officer, and shall be used solely for the purposes of enforcement of this subchapter and of state and local anti-graffiti laws and rules.  
2. a. Purchasing records shall be kept by dealers of etching acid for one year.  

b.  All purchasing records and any other information pertaining to the purchase or sale of etching acid shall be disposed of by the following methods only:

i. shredding the records before the disposal of the records; or

ii. destroying the personal information contained in the records; or

iii. modifying the records to make the personal information unreadable; or

iv. taking actions consistent with commonly accepted industry practices reasonably believed to ensure that no unauthorized person will have access to the personal information contained in the records. 

§20-615 Rules.  The commissioner may make and promulgate such rules and regulations as he or she may deem necessary for the proper implementation and enforcement of this subchapter.

§20-616 Penalties.  1.  Any person who violates the provisions of this section shall be guilty of a violation punishable by a fine of not less than one hundred dollars and not more than two hundred fifty dollars.

2.  Any person violating this section shall be subject to a civil penalty of not less than one hundred dollars and not more than two hundred fifty dollars.  A proceeding to recover any civil penalty pursuant to this section shall be commenced by the service of a notice of hearing that shall be returnable to the administrative tribunal of the department.  

3.  Any person who subsequently violates this section within a period of one year of the date of the first violation shall be guilty of a violation, punishable by a fine not less than five hundred dollars.  
§ 2.  This local law shall take effect one hundred twenty days after its enactment provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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