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Outsourcing at the Croton Water Filtration Plant
On Sunday February 1, 2009 the Daily News reported that the New York City Department of Environmental Protection (“DEP”) was planning to outsource operation of the Croton Water Filtration Plant (“Croton Plant”) currently being constructed under Van Cortlandt Park in the Bronx.
  The newspaper also reported that DEP might ask a private company to operate the ultra violet light disinfection plant also currently under construction.
   Currently, and traditionally, New York City water and wastewater services are performed by employees of the Department of Environmental Protection.  
The decision to outsource the operation of these facilities is opposed by the unions representing DEP employees best suited to operate these plants, Local 375 and Local 1320 of District Council 37.  This hearing will explore outsourcing, including the rationale and public policy issues both supporting and against outsourcing of government positions, and the provisions of the Charter that address these issues. 
Expected to testify are Acting Commissioner Steven Lawitts of the Department of Environmental Protection, Mr. Jim Tucciarelli, President, District Council 37, Local 1320, Mr. Claude Fort, President, District Council 37, Local 375, and representatives from environmental organizations and independent budget organizations. 
Introduction

a. Background

New York City gets its drinking water from two geographically discrete areas including nineteen reservoirs to the west of the Hudson River, known as the Catskill/Delaware watershed, and twelve reservoirs, including three lakes, to the east of the Hudson River, known as the Croton Watershed.  In 1989 the United States Environmental Protection Agency, pursuant to the Surface Water Treatment Rule, required that the Croton Watershed be filtered.  The Croton Watershed regularly provides ten percent of the drinking water for New York City residents.
After numerous delays and litigation over the location, and ultimately daily penalties imposed by the federal government, a contractor to build the Croton Plant was finally selected in 2007 when one of the two bidders to construct the plant withdrew.
   The treatment process will involve dissolved air floatation filtration and disinfection with ultra violet light and chlorine.  The Catskill and Delaware Systems are not required to be treated but the EPA still requires treatment with chlorine to prevent the spread of waterborne diseases.  However Cryptosporidium, a disease causing waterborne pathogen is not eliminated by treatment with chlorine and the ultraviolet light disinfection plant will be employed to destroy Cryptosporidium.  
The controversial Croton Water Filtration Plant, predicted to cost 1.3 billion dollars in its 2003 Environmental Impact Statement, is now expected to cost water rate payers more than 3.1 billion dollars when it is completed in 2012
.  It is not clear why outsourcing is being considered or if privatization is expected to save the water rate payers any money.  
I. a. 
 What Is Outsourcing?
Outsourcing is the process by which one party hires a third party to perform services that are traditionally done by in-house employees.
   Outsourcing began as a way of addressing excess workloads or seasonal trends
 but more recently is seen as a way to cut costs, bypass regulatory controls and secure more flexible employment arrangements
.  Outsourcing the work of government to the private sector is not without controversy.
  From its inception, it was predicted to adversely impact the quality of the public workforce.  In what has come to be known as the “Bell Report”, then Budget Director David Bell declared to President Kennedy that reliance on contractors and grantees “blurred the traditional dividing line between the public and private sectors of our Nation”…deemed it axiomatic that government officials…maintain the competence to account for all government work and predicted that without corrective action a brain drain into the contractor workforce would result.

b. 
What are the benefits of Outsourcing?

The Daily News article did not indicate why DEP deemed it advantageous to outsource these positions, except to say that filtration has never been done before in the City and that it is very specialized.
 However, perceived cost savings due to productivity advantages is a more common rationale for outsourcing.
   Proponents of outsourcing argue that private actors can do the same work at a lower cost than government employees.  
Increased efficiency is another perceived benefit of outsourcing.
  Outsourcing may also be a way to drive a harder bargain with employees through bypassing public sector labor provisions.
  Outsourcing is particularly contentious because of the widening gap between conditions of employment in the public and private sectors.
  Outsourcing is often presented to the public as government getting more “bang for its buck” or being more productive with government money.  Actually, outsourcing public work is not the same as doing more with less but is simply shifting resources from citizens as producers, working for government, to citizens as consumers paying the private sector to do government work.
  


c.

 Problems with Outsourcing 

“Big government” is considered by some to be bad government and during the 1980’s and the 1990’s, shrinking government was popular worldwide
, but it turned out that citizens did not want a diminution of governmental services or functions.
  For example when a private company was hired to perform custodial duties in some Texas state buildings, the Texas Facilities Commission Executive Director questioned the savings because the buildings were not being cleaned as well.   There was also heavy criticism of a decision to outsource lifeguards at public beaches in Dania Beach Florida.
  In California, Orange County outsourced a twenty-five million dollar contract to manage the county’s technology systems but found that it sacrificed control over staff and depth of understanding over county functions.
  In Massachusetts, privatization of beaches has resulted in state Forest Fire workers being used to clean beaches. 
  As a result, private actors were employed to carry out governmental functions
 and in many cases the services provided by private actors were problematic.
  

For example, transparency such as that associated with Freedom of Information Laws, Open Meetings Laws, meetings with advisory committees and First Amendment-like protections, such as Whistle Blower Rights, do not generally apply to private parties.
 The New York City Administrative Code, for example, only prohibits adverse personnel action for disclosure of information respecting corruption, criminal activity, conflict of interest, gross mismanagement or abuse of authority by an officer or employee of a City agency with respect to another officer of employee of a City agency.
 The state Freedom of Information Law generally applies to government agencies but according to the Committee on Open Government, consultant reports may be considered intra-agency materials depending on the contents of the reports.
  If they are deemed intra-agency materials, they may be subject to FOIL.
As a result privatization has resulted in the deterioration of democratizing principles such as the opportunities for public participation and the information flow that makes it meaningful.
  Others have noted that outsourcing can result in conflicts in interest, such as when private contractors were hired as part of the City of Denver Traffic Enforcement Program and their payment was based upon the number of photos of speeders taken
.  However the contractors also had control over the calibration of the sensors and the number of photos.
 When challenged in court, the judge suppressed the evidence because of the inherent bias in the payment per photo scheme.
  Since payment was based upon the numbers of photos taken, profit motivation may cause pressure to manipulate the results.  Safeguards proposed to address some of these problems at the federal level include discrimination between functions well suited to be privatized and functions that should not be privatized, carefully drafted and negotiated contracts and vigilant monitoring of the performance of contractors.
  

Another potential problem is opportunistic behavior in the private sector as profit seeking entities seek to reduce the quality of their services to make more money which increases the government’s costs
 although an argument can be made that this issue could be addressed by good oversight.  An example of this is the outsourcing of airline security.  The Federal Aviation Administration (“FAA”) had delegated security functions to the airlines which had hired private firms that did not provide an adequate level of security.
   The FAA detected this problem but failed to correct it before September 11, 2001.  The contractors for the airlines failed to provide adequate security and in protection of their bottom line the airlines failed to address the problem
.    The implication is that outsourcing of airline security played a role in 9-11.
New York City’s water filtration plant operations will affect the drinking water of one million people and arguably should be maintained with a high level of security and control.   Nevertheless, in some instances a high percentage of private employers do not perform background checks or perform inadequate background checks.
  DEP could, of course, require very detailed background checks by contract.  The Administrative Code contains detailed requirements for background investigations of public employees although no equivalent requirements currently exist for background investigations in the private sector.    
Outsourcing can be bad if it is used to hide jobs so that elected officials do not have to disclose to the American public what a large mission government has.
  Further, if one were to judge by how outsourcing has fared at the federal level, the most outsourced agencies, the Department of Energy (“DOE”), the Environmental Protection Agency (“EPA”) and the National Aeronautics and Space Administration” (“NASA”)  are among the most troubled.
  The DOE privatized cleanup of the waste left by the nation’s nuclear weapons programs has been described as “fundamentally mismanaged” and a sixty billion dollar waste; a study of NASA by the National Academy of Public Administration (NAPA) concluded that NASA lacked the in house competencies to manage its contract force.  NASA had turned over too much of its basic engineering and science work to contractors and among the problems revealed by subsequent investigations were faulty welds in its booster rocket—faults that had been concealed through falsified x-rays submitted by a contractor to avoid the costs of repairs.
  Another NAPA study of EPA concluded that in many cases the agency’s technical capacity was exactly one person deep and contractors were running the show and while one might argue that NAPA has a bias on behalf of government employees, when EPA hires a contractor to perform oversight over its contracts
 or continues using the same contractor previously found to have compromised earlier rounds of groundwater testing
 perhaps EPA could afford to contract out less of its work.
Outsourcing eliminates the protections provided by the civil service classification system that were designed to ensure merit in hiring and protection from political whim
.  There is no merit system in place for private contractors.
 Accountability is also diminished when government jobs are outsourced because contractors, whose goal it is to make a profit, do not work for the public.
  Outsourcing can hurt the agency if it loses its core capacity in intellectual capabilities and institutional memory.
  If the Department has no one on staff capable of running the water filtration plant, contract disputes with private contractors can leave the Department unable to provide filtered drinking water for one million people and facing federal fines for violating its Consent order with the EPA.  Finally, a decision to outsource government work is not easily reversible, if it is reversible at all.  There is legitimate concern that once functions have been outsourced, the agency will lose the opportunity its critical skills in about forty five positions attendant to that functions and that resources may become locked into a vendor’s proprietary software or that the agency may have problems rebidding contracts if problems arise with service quality.
  Particularly, in a limited market where only a handful of contractors dominate, there is a problem presented by the need to reward or penalize performance and the need to assure continued availability of alternative providers when suspension or debarment of a major contractor is considered.

When non-union employees are used to carry out government contracts, disparities between union and nonunion labor become apparent that highlight the absence of some of the employment protections that we have come to view as commonplace such as the freedom of association, the right to a dialogue on health and safety issues in the workplace, political opinions, religious beliefs, lawful union activity and an environment free from harassment and intimidation.
 New York City’s law on unlawful discriminatory practices does not address these issues.

With respect to cost savings, it is not entirely clear the much touted cost savings have been achieved at the federal level.  A year 2000 General Accounting Office Report on DOE’s privatization concluded that DOE’s “privatization initiative had little success in achieving cost savings, keeping projects on schedule or getting improvements in contractor’s performance.
  In 2002, United States Comptroller General David Walker acknowledged that he was not confident that agencies have the ability to effectively manage cost, quality and performance in contracts.
  Oversight of contracts outsourced has become so poor that in some instances, government is contracting or has contracted out oversight.

However, privatization of government work is declining.   The latest studies at the municipal level show a reversal in the municipal privatization trend that is based upon empirical data collected by the International City/County Management Association’s Comprehensive Survey of Alternative Service Delivery conducted every five years since 1982.
  One reason cited for the decline is that citizens were dissatisfied with the services provided and demanded a change.
   Another reason cited is cost in that extensive surveys of econometric studies on municipal privatization most often showed that it resulted in no cost savings at all.
  If outsourcing leads to neither cost effective service delivery nor high quality service delivery, the decline of privatization of governmental services should come as no surprise.
II. Statutory Authority Governing Outsourcing In New York City:
Power to Contract

The City routinely contracts with private companies for services that range from client services
 to professional services including legal and engineering services.  The Mayor’s authority to enter into contracts with private companies is well established.  For example, the New York City Charter attributes a broad range of powers to the Mayor in relation to contracting.
  Also, case law has ruled that the Mayor’s power over the award of City contracts is “almost exclusive.”
  

Though the Mayor has broad powers with respect to the award of City contracts, there are limitations concerning the process by which the contracts are let.  For example, the State’s General Municipal Law §103 requires that publically bid contracts be awarded to the lowest responsible and responsive bidder.  Furthermore, the City Charter establishes the procedures by which different types of contracts are awarded and also establishes the Procurement Policy Board, which is charged with promulgating rules concerning the City’s procurement process.
  

The Charter further imposes a procedure on the Mayor’s ability to contract out services that previously have been performed by City employees.  Charter §312(a) requires that if an agency plans to enter into a contract valued at more than one hundred thousand dollars to provide a technical, consultant or personal service, the agency must follow a set procedure prior to entering into that contract.  First, prior to issuing an invitation for bids or proposals, the agency must determine whether the contract will displace a City employee.
  If the agency determines that no City employee is displaced, it must certify to that in any solicitation for bids or proposals.
  

If the agency determines that a City employee will be displaced, prior to issuing a bid or proposal solicitation, it is required to do a cost benefit analysis of having the service performed by City employees.
  It must submit that analysis to the Comptroller along with any supporting documentation.
  After the receipt of the bids or proposals, but before the contract is awarded, the agency must submit its determination, analysis and documentation to the City Council and the unions that represent the affected employees.
  The contracting agency then performs a comparative analysis of the costs and benefits of contracting out the service to a private company based on the vendor’s final offer and the costs and benefits of those services being performed by City employees.
  If the agency decides to award the contract to the vendor, then it must inform the Comptroller, the City Council and the union, of the reasons behind the decision as well as provide supporting documentation.
  The City Council may then hold a hearing on the matter within thirty days of receipt of the agency’s reasons.
  

Though Charter §312 outlines the process by which an agency contracts out services, it is limited in its application.  Section 312(a)(8) defines “displacement” as “any employment action that results in a reduction in the number of funded positions, including but not limited to, those resulting from the layoff; demotion; bumping; involuntary transfer to a new class, title or location; time-based reductions, or reductions in customary hours of work, wages, or benefits of any city employee.”  As such, the requirements of Charter §312 may not apply to all contracts where agencies outsource services that can be performed by City employees.

DEP has not yet issued bid or proposal solicitations to outsource operations at the Croton Water Filtration Plant.  However, DEP is establishing a Pre-Qualified List of firms who will be allowed to compete for operations services for the Croton Water Treatment Plant.  Only those firms on the Pre-Qualified list will be allowed to submit proposals once the solicitation for proposals is issued.  In January 2009, DEP issued a Request for Statement of Qualifications (“SOQ”) for contract operations of the Croton Water Treatment Plant in order to populate the Pre-Qualified list.
  The responses are due on March 12, 2009.  The SOQ makes clear that neither the issuance of the SOQ nor the acceptance by DEP of responses from qualified vendors is deemed to create an obligation to either enter into a contract for those services or to select a vendor from those responding to the solicitation.
  

The Committees look forward to learning about whether or not DEP intends to proceed with outsourcing the operation of the Croton Water Filtration Plant.  The Committees are further interested in learning whether DEP will engage in the process outlined by Charter §312(a) if they proceed.


III. 
 Labor Union Response to Outsourcing Public Services


Since 2005, New York City’s contract expenditures have increased by 36%, from $6.8 billion in Fiscal Year 2005 to $9.2 billion in Fiscal Year 2009.
  The allocation for Fiscal Year 2009 funds over 18,000 contracts and represents an increase of $2.4 billion from Fiscal Year 2005.
  District Council 37 (“DC 37”), New York City’s largest municipal union alleges that contracting public services out to private companies is “draining funds, hurting morale and reducing the reliable civil service workforce in city agencies.”
  DC 37 believes that while some of the 18,000 contracts are necessary for the effective functioning of City government, thousands of other discretionary contracts use contractors and consultants to carry out functions that “should be performed by city workers at a considerably lower cost.”
  


New York State has implemented a different process for contracting out services.  In July 2008, the Governor issued Executive Order No. 6: Ensuring the Cost-Effectiveness of Contracts for Personal Services, which established a Task Force on Personnel Services Contracting composed of the Civil Service Commissioner, Deputy Secretary of Labor and Finance and others.
  Under Executive Order No. 6, Qualified Personal Services Contract” (“QPSC”) shall mean any contract entered into by a state agency with any private party pursuant to State Finance Law § 163, under which: (a) the agency believes that a majority of the costs of the contract are attributable to compensation of the contractor’s personnel; and (b) the agency can reasonably anticipate it will incur costs for the compensation of personnel of $1 million or more over any twelve-month period.
 QPSCs shall include contracts whose primary purpose is evaluation, research and analysis, data processing, computer programming, engineering, environmental assessment, health and mental health services, accounting, auditing, or similar services.
 A QPSC shall not include any contract for the provision of legal services or any other services used in or in preparation for the conduct of litigation, including any contract with any consultant or expert witness.
  
Under the Executive Order, State agencies shall not enter into Qualified Personal Services Contracts (“QPSC”) unless the agency has first determined that: (a) the contractor can carry out the task more efficiently or effectively than state employees; (b) the contractor can carry out the task for lower cost than such state employees and; (c) the contract is necessary to protect public health or safety or for some other compelling reason.
  A QPSC shall presumptively satisfy the determination required if (a) a QPSC would result in an improvement in services that cannot be provided by such state employees; (b) the services at issue are incidental to a contract for real or personal property, including agreements to service owned, leased or rented equipment; (c) a QPSC is necessary to avoid a conflict of interest or to obtain an outside or independent perspective; (d) the services at issue cannot feasibly be performed by public employees in the location where they are to be performed; (e) use of state employees of the agency conducting the procurement will result in delay that will impair the purposes of the contract; (f) the contract will result in cost savings; (g) state employees who can perform the contract are not readily available, and budget restrictions or legal constraints on hiring do not allow for the hiring of sufficient public employees as would be necessary to carry out the work; or (h) for any other reason the Task Force shall identify and make available for public disclosure.


Proponents of Executive Order No. 6 argue that it “promotes transparency and openness for state agencies, private contractors and the public.”
  Since the executive order was issued, state expenditures for personnel and professional services have been reduced by more than $100 million.

Implications for the Civil Service System


Under New York State Civil Service Law § 65(5)
, enacted in 2007, New York City is required to appoint employees from civil service lists to replace thousands of provisional employees.
  Temporary  and consultant personnel, who are neither provisionals nor civil service employees, are currently filling many of the jobs at various city agencies.
  DC 37 estimates that more than 1,200 long-term temporary clerical employees are employed throughout city agencies.
  The municipal unions are concerned that temporary and consultant personnel impede promotional opportunities for workers who have passed civil service exams and are waiting to be appointed.
  Additionally of concern, the potential increase in funding for contracting out reverses the policy adopted in 2004, when the City began converting thousands of clerical and consultant workers to permanent City employees in order to save more than $75 million.
  
V. What Can New York City to Avoid or Address Outsourcing Problems

Current local law does not require that a preliminary determination be made that the functions proposed to be outsourced be suitable for outsourcing or inherently governmental and so intimately related to the public interest that they should be performed by government employees.
 Inherently governmental functions require the exercise of discretion or value judgments.
  Contractors should not perform activities that involve the exercise of discretion on the part of government.  Beyond deciding whether a function is inherently governmental, there should also be a review of public policy issues associated with outsourcing the function.  For example, should the knowledge of the operation of the water filtration plant be only in the private sector?  Are the Taylor Law protections provided when a government function is not outsourced important in this instance and even if these functions were not performed by an agency in the past or by the Department, specifically should they be?

Currently, local law does not require an analysis of the costs or benefits of outsourcing the management of the Croton Water Filtration Plant because the law only requires an analysis of the costs and benefits if it is first determined that city employees are being displaced.  Since some of the specific tasks are argued by DEP to be new work to the Department of Environmental Protection, but arguably akin to the activities that DEP workers do, the Department may simply certify that no employees are being displaced in its contract solicitation.  While this may be considered new work to the Department, this would not be the first time that the department undertook new work related to its mission and successfully performed that work.  Initially, the Department did not perform sludge dewatering activities but now, since it is required in order to prevent Ocean Dumping, DEP employees learned and mastered sludge dewatering.  With more modernization anticipated as sustainability effects takes hold, government employees will be denied exposure to the new technologies, with the job opportunities that the exposure brings, if the primary consideration respecting outsourcing positions within an agency’s traditional mission is whether the work is new to the agency.  


One way to address this would be to require an initial determination of whether the work proposed to be outsourced is an inherently governmental function and a further determination on the underlying public policy issues such as security, in house competency, Taylor Law Protections, health and safety protections and First Amendment protections.  It would probably be important to require an analysis of costs and benefits in each case that work within the traditional purview of a City agency was under consideration for outsourcing.  Local law should guarantee health and safety protections for contract employees as a way to ensure that consultants are not working in unsafe and illegal situations such as those presented by the Flushing Bay CSO facility that was brought on line without a Certificate of Occupancy or even fire protections.   Finally Whistle-Blower protection should be provided in order to encourage disclosure of illegal or unsafe operations at City-owned facilities. 

Another approach might be to emulate the approach of the state and require that before City functions, such as the maintenance of the City’s infrastructure, be outsourced there be a determination that (a) the contractor can carry out the task more efficiently or effectively than City employees; (b) the contractor can carry out the task for lower cost than such City employees and; (c) the contract is necessary to protect public health or safety or for some other compelling reason.




VI. Conclusion
Outsourcing of government functions may or may not be in the public interest, but before a decision to outsource is undertaken, after two decades of experience with government outsourcing, there should lead to an in depth consideration of the proposed benefits and detriments that can be documented and a consideration of the potential loss of highly skilled work and knowledge that would have remained in government.
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