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I. Introduction

The Committees on Governmental Operations, Transportation and Parks and Recreation will meet today to conduct a joint oversight hearing regarding the Trees and Sidewalks Program (“Program”), a pilot program of the New York City Department of Parks and Recreations (“Parks”) that helps homeowners repair sidewalks damaged by curbside trees owned by the City.  The hearing will include an examination of the Program’s policies and funding.  The hearing will also focus on the City’s liability for sidewalks damaged by city-planted street trees and whether such liability might be decreased by increased funding of the Program. Additionally, the hearing will assess the quality of the communication taking place between Parks and the Department of Transportation (“Transportation”) in relation to the Program.
Those invited to testify at today’s hearing include representatives of the Law Department, Department of Parks and Recreation, Department of Transportation, the Office of the New York City Comptroller, the five Borough Presidents, New Yorkers for Parks, New York Restoration Project, New York State Trial Lawyers Association, other good government and advocacy groups, and interested members of the public.
II. The Department of Parks and Recreation’s Tree Planting Strategy

In November 1997, Parks initiated a program, funded by the Mayor, the City Council and the Borough Presidents, of routine, block-by-block maintenance for street trees.  According to Parks, each City tree will be pruned once every ten (10) years under the grid maintenance pruning system
 so that each year, roughly 1/10 of the trees in each community district are pruned.
  Parks has stated that tree pruning using a block-by-block pattern has been a more efficient use of resources rather than pruning trees in response to geographically disparate public requests.

All trees growing in the public right-of-way, along streets and in parks and playgrounds, are under the jurisdiction of Parks.
  Parks, in conjunction with the borough forestry offices, provides a number of basic services for the roughly half million street trees.
  These include removing dead trees within thirty (30) days of notification, pruning all trees on a ten-year cycle, responding to storms and other emergencies, and assisting with the control of invasive pests such as the Asian Longhorned beetle.  Parks, along with Partnership for Parks, a group that works to increase community support for and involvement in parks throughout New York City, provides training and tools for citizens who commit to taking care of young street trees.


Parks is also responsible for annually planting thousands of trees throughout City streets and parks.  Trees are planted upon request on a first-come first-served basis, although Parks also targets areas with the greatest needs for these services.  

In addition, Parks’ “Greenstreets” Program presents opportunities to create enhanced landscaped areas with trees planted in groupings with shrubs and flowering perennials.
  Commonly found on traffic triangles and median strips these “green streets” provide a better growing environment for trees than simply being placed within concrete in streets.  It is beneficial to identify potential greenstreet locations in all five boroughs of the City in order to utilize all available space for greening.

As part of Mayor Bloomberg’s PlaNYC initiative, Parks, in a collaborative effort with the New York Restoration Project, launched the MillionTreesNYC program to plant and care for one million new trees throughout all five boroughs by 2017.
  The New York Restoration Project is a nonprofit organization founded by Bette Midler in 1995 to restore and preserve under-resourced parks, community gardens and other open spaces throughout the City.
  

Since 2007, MillionTreesNYC has planted 3,639 trees on a number of New York City Housing Authority (NYCHA) campuses, 45,141 trees in parks and 21,441 trees lining the City’s streets.
  This year, MillionTreesNYC is planning to plant new trees in schoolyards, cultural institutions, cemeteries and other public areas.
  Additionally, MillionTreesNYC is launching the MillionTreesNYC Training Program to educate and train young adults in urban forestry and landscaping.

Trees provide many critical services to our communities.  They improve water quality by filtering water and diverting storm water run-off, increase property values, filter high-frequency noises and provide habitat for wild life.
  Most importantly, trees provide better air quality by reducing the presence of many air pollutants that cause serious health problems.
  Ground-level ozone, particulate matter, and nitrogen and sulfur oxides, can cause asthma attacks, permanently effect respiratory development in children and increase mortality.
  Trees can help reduce exposure to these pollutants by filtering the air, lowering air temperatures and reducing energy use.


Trees indirectly clean the air by reducing energy use.  City temperatures can be as much as 10 degrees Fahrenheit higher than surrounding rural areas because urban areas have less vegetation, poor air circulation and more paved surfaces which absorb the sun’s energy.
  By shading buildings and lowering daytime temperatures, urban trees play a critical role in reducing electricity use in the summer resulting in energy savings of about $11 million dollars each year.

III. Background on the Trees and Sidewalks Program
The approximately 592,130 street trees planted throughout the five boroughs play an integral role in enhancing the quality of life for City residents.  However, the natural growth of a curbside tree can damage its surrounding sidewalk, forcing property owners to make costly sidewalk repairs.  Although property owners are generally responsible for installing, repairing and maintaining sidewalks adjoining their properties,
 Parks has assumed responsibility for repairing sidewalks when they are aware that there have been damages by the growth of city-owned trees adjoining one-, two-, and three-family homes exposing the City to tort liability. 

Parks implemented the Trees and Sidewalks Program to coordinate these repairs.
   The program is designed to prioritize repairs based on the severity of damage, assist residents in making repairs, and ensure that trees are not damaged during repair.  In order to take part in the program, residents must notify the City, via 311 or other means, that a sidewalk adjacent to their property has been damaged by a City-owned tree.  After an initial claim has been received, a Parks inspector visits the site to verify that the case falls under the Program.  Once this has been affirmatively determined, the inspectors will rate the damage on a scale of 1 to 100 with 100 being the most severe, and leave with the resident an inspection report.  Representatives from Parks will complete the repairs if repairs are warranted based on the point scale. Parks prioritizes repairs according to severity of sidewalk damage, what percentage of the sidewalk is impacted by the damage, and whether the sidewalk is in a high-traffic area.  Property owners who wish to undertake the repairs themselves may obtain a free permit from Parks.  According to Parks, the Department only has the resources to repair sidewalks that have a rating of 70 or above.  Consequently, many sidewalks likely go unrepaired as a result of the Department’s limited funds for the pilot Program.   
IV.  Department of Transportation

The Trees and Sidewalks program may have some overlap with the sidewalk repair program administered by Transportation.  The New York City Charter charges the Commissioner of Transportation with primary responsibility for the streets, including the “paving, repaving and repairing of all public roads [and] streets . . . .”
  Transportation’s sidewalk program seeks to make sidewalks safe for pedestrians by preventing injuries caused by sidewalk defects.

Although Transportation has primary responsibility for the streets, the City Charter
 and Administrative Code
, place the responsibility for repairing the sidewalks in front of or abutting their properties on property owners.  Under New York Administrative Code §19-152, Transportation may issue a sidewalk violation to a property owner ordering such property owner to repair a sidewalk that such property owner is responsible for maintaining
.  This sidewalk violation does not include a fine, but if the property owner fails to make the repairs, the Administrative Code allows Transportation to perform the work or cause the work to be performed
.  After the completion of the work, Transportation may recover the costs of the repairs, along with administrative costs, not to exceed twenty percent of the repair bill, from the responsible property owner
.  

Among the sidewalk defects that may cause a property owner to receive a violation are cracked or lifted sidewalks that are hazardous.
  Many times, sidewalks are cracked and/or lifted by tree roots from City trees searching for nutrients.
  On its website, Transportation instructs the public to request an inspection under Park’s Trees and Sidewalks program, if their sidewalk has been damaged by City-owned trees.  Despite this apparent cooperation between Parks and Transportation, some property owners have said that after they complained about having a sidewalk damaged by tree roots, Transportation inspected their sidewalk and issued a violation.  According to Transportation, if parts of a sidewalk are found to have been damaged by tree roots, the property owner is not supposed to be charged for such parts.
  Despite this, these property owners believe it is wrong for them to receive a violation for attempting to have their sidewalks repaired after they have been damaged by City-owned trees. 
V. Potential Increased Tort Liability Stemming from Underfunding of the Trees and Sidewalks Program
The Committees have concerns that the City’s agreement to repair sidewalks damaged by City-owned trees may expose it to increased tort liability, especially where the Court of Appeals has ruled that the City is responsible for such liability, irrespective of the 2003 law, where such liability arises from a tree under the jurisdiction of the City.
 Although the City is already liable for injuries sustained on sidewalks in front of one-, two- and three-family homes,
 the City may be further exposed to liability in the case of injuries sustained on sidewalks damaged by street trees that have not yet been repaired. 

� The New York City Department of Parks and Recreation, Tree Care and Maintenance. http://www.nycgovparks.org/sub_your_park/trees_greenstreets/tree_care.html


� Note, however, that with the enactment of Local Law 12 of 2008, more frequent pruning must take place where a tree or portion thereof block a traffic control signal or device.


� Id.


� New York City Charter Section 533(a)(4);  Admin. Code Sections 18-104 and 18-105


� New York City Department of Parks and Recreation, http://www.nycgovparks.org/sub_your_park/trees_greenstreets.html


� Id.


� New York City Department of Parks and Recreation, “East Harlem Community Forestry Management Plan,” p. 29. http://www.nycgovparks.org/sub_your_park/trees_greenstreets/east_harlem_forest_plan/East_Harlem_Plan.pdf


� Id.


� Million Trees NYC, A PlaNYC Initiative With NYC Parks and New York Restoration Project. http://www.milliontreesnyc.org/html/about/about.shtml.


� New York Restoration Project, http://www.nyrp.org/about/.


� MillionTreesNYC Newsletter, Welcome to MillionTreesNYC News, October 2008.


� Id.


� Id.


� New York City Department of Parks and Recreation, “East Harlem Community Forestry Management Plan,” p. 5 August 2006. http://www.nycgovparks.org/sub_your_park/trees_greenstreets/east_harlem_forest_plan/East_Harlem_Plan.pdf


� Id.


� Id.


� Id. 


� Id.


� Id.


� Administrative Code of the City of New York, Section 19-152


� See generally http://www.nycgovparks.org/sub_your_park/trees_greenstreets/trees_sidewalks/trees_sidewalks.html


� NYC Charter §2903(b)(3).


�  � HYPERLINK "http://nyc.gov/html/dot/html/sidewalks/sidewalkintro.shtml" ��http://nyc.gov/html/dot/html/sidewalks/sidewalkintro.shtml�, accessed on Feb. 26, 2009.


�  Id. at § 2904.


�  NY Ad. Code § 19-152.


�  Id. at §19-152(c).


�  Id. at §19-152(e).


�  Id. 


�  Id. at §19-152(a-1)(1)and (2).


�  � HYPERLINK "http://www.nycgovparks.org/sub_your_park/trees_greenstreets/trees_sidewalks/about_program.html" ��http://www.nycgovparks.org/sub_your_park/trees_greenstreets/trees_sidewalks/about_program.html�, accessed on Feb. 26, 2009. 


�  � HYPERLINK "http://nyc.gov/html/dot/html/faqs/sidewalkfaqs.shtml" ��http://nyc.gov/html/dot/html/faqs/sidewalkfaqs.shtml�, accessed on Feb. 26, 2009.


� Vucetovic v. Epsom Downs, Inc., 10 NY3d 517 (2008)


� New York City Council Int. No. 522, signed into law on 16 July 2003.  
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