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Introduction
On Friday, January 30, 2009, at 1 pm, the Committee on Immigration will hold an oversight hearing on the “Effects of Entering a Guilty Plea on Immigration Status under New York’s Criminal Law.”  Those invited to testify include the Mayor’s Office of Immigrant Affairs, interested community based organizations and members of the public.
Background

Over the past three decades, the number of immigrants in the United States has doubled.  More than 13 million immigrants entered the United States during the 1990s, in contrast to the 7 million people that immigrated in the 1970s.
  Studies indicate that immigrants make up 11 percent of the United States population.
  It is predicted that between 2000 and 2009 an additional 14 million individuals will have immigrated to the United States.
  Once an immigrant has received legal permanent resident status he is generally allowed to remain in the U.S. and receive many of the same rights and opportunities as his citizen counterparts.  Should an immigrant be convicted of a felony, however, he may be subject to removal or deportation proceedings.  Legal immigrants receive mandatory deportation orders for past crimes that are oftentimes minor infractions.
  Statistics show that mandatory deportation of legal immigrants convicted of a crime has separated more than 1.6 million children and adults.
    
Federal Law

Lawful permanent residents are permitted to stay in the United States indefinitely and may apply to become a U.S. citizen if the applicable requirements are met.  Lawful permanent residents are like U.S. citizens in that they enjoy full and equal protection of the law, they are entitled to work and go to school, and they are required to pay taxes.
  Permanent residents do not, however, have all of the same rights as their U.S. citizen counterparts.  For example, they do not have the right to vote in federal elections, sponsor family to come to the U.S., obtain citizenship for children abroad, travel freely with a U.S. passport, become eligible for federal jobs, or become an elected official.
  Further, if convicted of a crime, permanent residents may be subject to removal or deportation.
  
Prior to the 1996 amendments to the Immigration and Naturalization Act (INA), if a permanent resident was placed in deportation proceedings as a result of a criminal conviction, he could apply for a discretionary waiver of deportation under the INA, also known as INA 212(c) relief.
  With such an application, the immigrant-defendant was required to establish that there were positive factors in his life that outweighed the negative factors of his conviction.
  Positive factors included the length of time in the U.S., education, employment history, tax payments, rehabilitation, as well as family ties.
  As a result of the discretionary waiver of deportation application, there were approximately 10,000 waivers granted between 1989 and 1995.
  
Later, the 1996 amendments to the Immigration and Naturalization Act (INA) drastically impacted available remedies for immigrants who had been convicted of a crime.  The Anti-terrorism and Effective Death Penalty Act of 1996 (AEDPA) expanded the class of crimes known as “aggravated felonies” under the INA.
  Now, many misdemeanors under state law may be considered aggravated felonies for deportation purposes when considered in relation to the length of the sentence or the monetary loss involved.
  The Illegal Immigrant Reform and Immigrant Responsibility Act of 1996 (IIRAIRA) eliminated INA section 212(c) relief and replaced it with a new form of relief.
  A permanent resident facing deportation may still identify positive factors for an immigration judge to consider in relation to a negative conviction.
  Regardless of the number of positive factors set forth by a permanent resident in this situation, however, an immigrant-defendant is prohibited from receiving the IIRAIRA relief if he has been convicted of an aggravated felony or convicted of a minor offense, as set forth in the statute, within seven years of arrival to the U.S.
  Thus, a permanent resident in this situation would be subject to mandatory deportation.
  The IIRAIRA also establishes mandatory detention provisions requiring that a non-citizen who is deportable as a result of a criminal conviction be detained, without bond, until the resolution of their case in immigration court.

New York State’s Criminal Procedure Law

New York is one of the five highest immigrant populated states.
  It has, however, the weakest statute regarding judicial notice of the immigration consequences of a guilty plea.
  The state’s Criminal Procedure Law contains a court advisement provision that requires criminal trial courts to inform defendants of the possibility of deportation, exclusion of denial or naturalization, prior to accepting a defendant’s guilty plea to a felony.
  The criminal court is not required to counsel defendants until the plea allocution.
  A trial judge will not be penalized for failing to make this disclosure nor will a judge’s failure to disclose affect the voluntariness of the guilty plea.
  Thus, a defendant would have no basis for later withdrawl or vacatur of the plea.
  
As a result of the 1996 amendments to federal law, misdemeanors and violations under state law may be deemed aggravated felonies under federal law.  Thus, if an immigrant-defendant makes a plea of guilty for a misdemeanor or felony under state law he may be subject to removal proceedings under federal law.  Current state law does not require criminal trial judges to inform immigrant-defendants of the negative immigration consequences prior to accepting a defendant’s plea of guilty for a misdemeanor or violation. 

Conclusion

As a result of current federal and state law, immigrants are at greater risk for deportation or removal from the U.S.  New York can grant greater protection to immigrants by merely providing notice of the federal rules and the risks that exist should a defendant enter into a plea agreement for any crime.  During the 2007-2008 state legislative session, several pieces of legislation were introduced that would amend the state’s criminal procedure law in order to provide greater protection to immigrant-defendants prior to accepting a plea agreement.  The only protection available to immigrant-defendants applies to guilty pleas for felonies and will sunset in September 2009.
  With new federal and state legislative sessions, it is ripe to address the flaws in the current laws and find new ways to protect immigrant New Yorkers.
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