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I.
Introduction
On January 29, 2009, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold an oversight hearing to discuss the 2007 Annual Report of the Civilian Complaint Review Board.  Representatives of the Civilian Complaint Review Board, the New York City Police Department, the New York Civil Liberties Union, Citizens Union, as well as other interested community members are expected to testify.

II.
The Civilian Complaint Review Board
A.
History and Founding
The Civilian Complaint Review Board (“CCRB” or “the Board”), although officially created in its current capacity in 1993, has a history that can be traced back to 1950, when a coalition of eighteen organizations formed the “Permanent Coordination Committee on Police and Minority Groups” to lobby the city to oppose police misconduct.  The New York City Police Department (“NYPD”) subsequently established a Board of three deputy police commissioners to investigate civilian complaints in 1953.

1965 saw the election of John Lindsay as Mayor.  He appointed a former federal judge, Lawrence E. Walsh, to create a report offering suggestions for improving the NYPD.  Walsh suggested that civilians be among those reviewing complaints against police officers so that the public would be instilled with confidence that complaints were being investigated fairly.
  To fulfill this recommendation, then-Mayor Lindsay appointed civilians to the Board, but the Patrolman’s Benevolent Association (PBA) lobbied against the action.  Eventually, the PBA collected enough signatures to create a ballot measure barring civilians from overseeing complaints against the police.  The measure passed, and complaints continued to be overseen solely by the police.

In 1987, however, following legislation passed by the City Council, the Board was restructured so that then-Mayor Koch could appoint civilians to serve with non-uniformed police officers.
  Although civilians participated in the review of complaints, employees of the Police Department continued to supervise all investigations.
  
Soon thereafter momentum began to build for an autonomous form of the Board.  In the summer of 1988, a rally was held to protest the enforcement of a 1:00 a.m. curfew for Tompkins Square Park.  The protest turned into a confrontation with police and four people were arrested.  Demonstrations in the park continued, culminating in a series of violent incidents between the police, demonstrators, and bystanders.  Video footage showed police officers using excessive force and covering their shields to hide their identity.

The Board commissioned a special report on the incident, concluding that “there is no evidence that any effort was made to limit the use of force. . . . Force was used for its own sake.”
  Extensive public debate on the matter followed the issuance of the report and support for an all-civilian review board grew.  In 1993, Mayor David Dinkins and the New York City Council created the CCRB in its current form, as an entity composed entirely of private citizens.
  At its inception, however, the CCRB was underfunded.  Thus, even though it had subpoena power, it was unable to cope with the large number of complaints it received.
 
After the severe abuse of Abner Louima in 1997, however, the CCRB’s budget was markedly increased, allowing the agency to hire additional experienced staff to manage investigations.  New civilian investigators were hired, which allowed the CCRB to increase the number of complaints that could be investigated and closed.  The CCRB is now the largest civilian oversight agency in the country.

B.
CCRB Prosecutorial Control: the 2001 Memorandum of Understanding

In 1995 then-Mayor Giuliani established the New York City Commission to Combat Police Corruption (“Commission”) to “evaluate, on a permanent basis, the effectiveness of Department policies and procedures to combat any conditions and attitudes that ‘tolerate, nurture or perpetuate corruption.’”
  Specifically, the Commission was established to create an independent monitor to analyze the anti-corruption systems and policies of the NYPD and to create an annual report detailing its suggestions and findings.
  

In July 2000, the Commission released a year-long study regarding the qualifications, training, and supervision of NYPD advocates.  The report evaluated how cases were handled, including the preparation and presentation of cases in the “Trial Rooms” of the NYPD and the hearing rooms of the Office of Administrative Trials and Hearings (“OATH”).
  Among other matters, the report examined the conviction rate of NYPD cases, including those received from the CCRB.  One of the recommendations made in the Commission’s report was that although “the ultimate responsibility for disciplinary decisions needs to remain with the Police Commissioner… the prosecution of CCRB cases should be handled in-house by CCRB.”
  The Commission noted that this would streamline the process, make it more effective, and increase public confidence in the process itself.
  

Stemming from this, the Mayor and Police Commissioner “announced a plan to make amendments to the City’s Rules.”
  The result of this amending process yielded a Memorandum of Understanding (“MOU”), entered into by the police department and CCRB in April, 2001.  The MOU would have allowed the CCRB to “undertake the administrative prosecution of all civilian complaints against uniformed NYPD officers…”
  Additionally, CCRB representatives would have been able to:

negotiate plea agreements with police officers and their attorneys, subject to the Commissioner’s final approval, or to recommend that a case be dismissed or not be prosecuted.  CCRB attorneys would also be entitled to receive a summary of the employment history of a substantiated complaint, and, under specific circumstances, limited information could be obtained concerning police officer witnesses.
  
Although the MOU added that “[a]ll substantiated complaints prosecuted by CCRB … shall be heard by [OATH]” and that OATH was to “issue a report containing proposed findings of fact and a recommended decision to the Police Commissioner,”
 it nevertheless represented an unprecedented effort by both the Mayor and the NYPD to expand CCRB’s level of autonomy and efficacy.
C.
Litigation Over the MOU: Lynch v. Giuliani 

The changes proposed by the MOU were scheduled to take effect on May 23, 2001, but before this could happen, several unions representing uniformed police officers, sergeants, lieutenants, captains and detectives brought a challenge to the MOU’s legality.  On October 15, 2001, the New York State Supreme Court, New York County held that, despite the legality of the MOU itself, § 891 of McKinney’s Unconsolidated Laws (“§ 891”) barred the OATH from hearing prosecutions that could result in the termination of police officers.
  The decision was appealed, and the appeal resulted in the 2003 opinion of Lynch v. Giuliani.  
In Lynch, the Appellate Division was asked to consider the petitioner’s contention that the MOU not only violated § 891, but also City Charter § 11, Administrative Code of New York City (“Administrative Code”) § 14-115(b), Municipal Home Rule § 23(2)(f), Civil Service Law § 75 and Civil Rights Law § 50-a.
  Meanwhile, the respondents to the appeal, (the Mayor, the Police Commissioner, the Chair of the CCRB, the Executive Director of the CCRB, the Chief Administrative Judge of OATH, and OATH itself) sought to uphold that portion of the decision that allowed the CCRB prosecutorial powers while also cross-appealing the notion that the MOU had violated § 891.
  

The Appellate Division started the opinion in Lynch by explaining that the Police Commissioner is vested with “cognizance and control” over the police department, pursuant to NY City Charter § 434.
  The Court then stated that under this premise nothing precludes the Commissioner from delegating the prosecution of substantiated complaints to the CCRB, and therefore the MOU did not violate the role of the Commissioner in disciplining members of the NYPD as described by Administrative Code § 14-115(b).

The Court pointed out that the MOU did not grant the CCRB any new substantive right nor did it diminished the Police Commissioner’s authority as the Commissioner would retain authority to revoke the MOU itself at any time.
  The court also held that the MOU would not violate City Charter § 11(f), which delegates the power to reorganize city agencies to the mayor but limits the mayor’s ability to shift responsibilities from one Charter-created agency to another.  Reviewing the MOU, the Appellate Court held that this clause was not implicated because it simply provided for the adoption of rules within the CCRB’s existing powers and was therefore not a shift or reallocation of responsibilities.

In its decision, the Appellate Division explained that neither the separation of powers clause nor the doctrine of legislative equivalency had been violated by the MOU.  The petitioners in Lynch contended that the Mayor and Police Commissioner could not expand the powers of the CCRB via an MOU because it would constitute agency reorganization, for which a City Council vote would be needed.  The court held that the Mayor had not usurped any powers meant to be allocated to or approved by the City Council, however, because the changes called for under the MOU were simply reallocations of duties within established organizations, something which did not require an amendment to the City Charter.
  The court held that this authority fell squarely to the Police Commissioner under City Charter § 434.

The court also upheld the MOU’s rule changes, which would grant the CCRB the authority to obtain personalized records for the police officers under investigation.
  The court stated that the records of specified witnesses could be obtained pursuant to Civil Rights Law § 50-a(4), which affords access to personnel files of those who may be witnesses in proceedings to “any agency which requires the records … in furtherance of their official functions.”

Finally, the court explained that while it agreed with the lower court “that the Commissioner’s delegation of prosecutorial function to the CCRB was a proper exercise of discretion in the management of the Police Department,” § 891 had still been violated.  Because § 891 specifically states that removal hearings “‘shall be held by the officer or body having the power to remove the person charged … or by a deputy or other employee of such officer or body…’
 it very clearly limits the Commissioner’s power to delegate the task of presiding over such hearings to employees of his own department.”
  The judgment therefore enjoined OATH from hearing any case pertaining to CCRB complaints, but did not otherwise modify the lower court’s decision.


D.
Composition and Authority of the CCRB
The Board of the CCRB has thirteen members, all of whom are appointed by the mayor.
  Five Board members, one from each borough, are designated by the City Council.
  The Police Commissioner designates three Board members with experience as law enforcement professionals, and the mayor designates five members, including the Chair.
  The Board then hires the Executive Director who, in turn, is responsible for the agency’s daily operations and the hiring and supervision of the agency’s all-civilian staff.
  Responsibilities of the Board include holding monthly public meetings, overseeing agency operations through several committees, setting policy, reviewing all CCRB investigations, and issuing findings on every allegation raised by every complaint.
  

E.
Jurisdiction of the CCRB

Pursuant to its enabling legislation, New York City Charter § 440, the CCRB has the authority to investigate complaints involving four types of allegations: force, abuse of authority, discourtesy, and offensive language (“FADO”).
  Force refers to the use of unnecessary or excessive force, up to and including deadly force.
  Abuse of authority refers to improper street stops, frisks, searches, the issuance of retaliatory summonses, and unwarranted threats of arrest and other such actions.
  Discourtesy refers to inappropriate behavior or language, including rude or obscene gestures, vulgar words, and curses.
  Offensive language refers to slurs, derogatory remarks, and/or gestures based upon a person’s sexual orientation, race, ethnicity, religion, gender or disability.
  In investigating these claims the agency has subpoena power and the authority to recommend discipline to the NYPD in cases that the board substantiates.
  Despite the acknowledgement by the Court in Lynch v. Giuliani that the Mayor and the Commissioner have the authority to grant prosecutorial authority to the CCRB, no such power has since been granted.  Thus, after the CCRB completes an investigation of an allegation, substantiated allegations are turned over to the NYPD for further action.

F.
Case Processing and Adjudicative Procedure in the CCRB
Members of the public can file complaints directly with the CCRB through the City’s 311 system, via the CCRB website, via a letter to the CCRB, or in person at the CCRB office.  Additionally, the CCRB receives complaints forwarded by elected officials, the NYPD, and other agencies.
  Every complaint the CCRB receives is entered into the agency’s complaint-tracking system.  Investigative team managers and supervisors review all complaints to determine whether or not the allegations raised by the complaint fall within the jurisdiction of the CCRB.  If the complaint falls outside of the CCRB’s jurisdiction, the CCRB refers the complaint to the appropriate agency; if the complaint falls within the CCRB’s jurisdiction, the complaint is processed according to the following procedure:

· Step One – Investigation

· The investigator interviews the complainant, alleged victims, witnesses, and police officers, obtains documentary evidence such as police reports and medical records, and researches applicable NYPD and legal guidelines.  The investigator evaluates the evidence and writes a closing report.  Supervisors review the investigative file and forward it to the Board.  In appropriate cases, the complainant and officer may agree to mediation.

· With the assistance of the Mediation Unit, the investigator assigned to the complaint determines whether the case is eligible for mediation, which is a non-disciplinary process, conducted by a trained, outside mediator hired by the CCRB who cannot impose a settlement.  If both the complainant and officer voluntarily agree to mediate, the agency generally closes these cases as mediated or mediation attempted.

· Step Two – Board Review

· Except for cases that are successfully mediated, the Board must make findings on every complaint.  Following a full investigation, Board members review the case file, vote on each allegation raised by the complaint, and attempt to determine if misconduct occurred.  When the Board determines that one or more officers committed an act of misconduct, it forwards the case to the NYPD with a disciplinary recommendation.  After cases are closed, the CCRB notifies the complainant, alleged victims, and subject officers of its findings by letter.

· If a complainant and/or alleged victim cannot be located, refuses to provide a statement, or withdraws the complaint, the Board will close the case as truncated and investigation of the complaint will not occur.

· Step Three – The Police Department

· Cases in which the Board finds that an officer committed misconduct are forwarded to the NYPD, specifically to the Department Advocate’s Office (“DAO”) for review and processing.  The DAO may determine that the officer deserves no discipline, instructions (retraining), or a command discipline (the loss of up to ten vacation days).  The DAO can also seek a more serious penalty against the officer by serving the officer with charges and specifications, which are roughly the equivalent of an indictment in criminal court.  Non-probationary officers have the right to challenge the imposition of discipline in administrative hearings conduced by the Deputy Commissioner for trials or his/her assistants.  In all cases, the Police Commissioner has the authority to decide whether discipline should be imposed and the level of discipline.

G.
Investigation Outcomes in CCRB Cases


Board dispositions of fully investigated allegations are divided into two categories: findings on the merits and findings not on the merits.  For findings on the merits, allegations are established as substantiated, exonerated, or unfounded.  Substantiated means that the subject officer committed the act charged in the allegation and committed misconduct.  With such findings the Board usually makes a disciplinary recommendation to the Police Commissioner.  Exonerated refers to cases in which the subject officer committed the act alleged, but such action was lawful and proper.  In allegations deemed unfounded, the subject officer did not commit the alleged act of misconduct.  Regarding findings not on the merits, allegations are further classified as unsubstantiated, officer(s) unidentified, or miscellaneous.  For unsubstantiated allegations, there is insufficient evidence to substantiate, exonerate, or unfound the allegation.  If the agency could not identify the subject(s) of the alleged misconduct, the case is closed as a result.  Miscellaneous usually refers to allegations in which the subject is no longer a member of the NYPD.
III.
The CCRB’s 2007 Annual Report
Part of the CCRB’s responsibilities under the Charter are to “issue to the mayor and the city council a semi-annual report that describes its activities and summarizes its actions.”
  Every year the CCRB issues two reports: one covering January through June, and a second one encompassing the CCRB’s work from January through December.  The 2007 CCRB Annual Report (the “Report”) was released in July, 2008, and covers the work of the CCRB from January through December of 2007.  
The report is separated into seven sections: Complaint Intake, Case Processing, Truncated Investigations, Mediation, Investigative Findings, and Police Department Dispositions.  According to the Report, in 2007 the CCRB received 7,559 complaints against New York City police officers that fell within its jurisdiction.  This was a slightly smaller number of complaints than the number received in 2006, but still substantially more – 84% more – than the number received in 2000.  Still, 2007 marks the first time that the CCRB received fewer complaints than the previous year since the year 2000.

The Report suggests that the increase in complaints is likely due to “the city’s 311 system and the increase in documented stops conducted by members of the department from 2002-2006.”
  Police misconduct was found in only 8% of the cases that the CCRB fully investigated in 2007, which is lower than the five-year average of 12%.
  The Report also states that the NYPD declined to discipline just over one third of the officers who were the subject of allegations substantiated by the CCRB.
  Additionally, once cases were turned over to the NYPD, the Department pursued administrative trials only nine times, a marked decrease from past years.

A.
Complaint Intake


The complaint intake section of the Report summarizes the main data collected by the CCRB during the 2007 calendar year and makes comparisons to data from past years.  The complaint data includes information about the location of incidents and the assignment of officers who are accused of wrongdoing in CCRB complaints.
  
In its analysis of complaint data, the CCRB reports a large increase in complaints falling under the “Abuse of Authority” category.
  According to the Report, “abuse of authority filings have more than doubled since 2002, and since 2005 abuse of authority allegations have made up an increasing majority of all allegations filed with the CCRB”.
  The large majority of those complaints are specific instances that occur when an officer “has improperly stopped, frisked, or searched a civilian.”
  The Report states that there is a correlation between the rise and fall of the number of NYPD-documented stops and the number of abuse of authority complaints received by the CCRB.
  
The Report notes that there is a discrepancy in the racial data breakdown of complainants who complain about improper stops or frisks compared to the number of people stopped by the NYPD.  The CCRB data shows that “black and Hispanic representation among complainants is slightly higher than among all those in documented stops,” and, “a much larger portion of CCRB complainants who complain of improper stops were arrested or summonsed than the overall percentage of all civilians who were stopped according to NYPD data.”
  The main points highlighted in this section are all taken directly from the annual report:
· Members of the public filed 7,559 complaints in 2007; a few hundred fewer than the 7,662 filed in 2006;

· The number of complaints filed in 2007 represented an 84% increase over complaint filings in 2000 and 37% increase since 2003;

· Over the course of a five year period, more complaints were attributed to officers who worked out of Brooklyn precincts than any other borough, and in 2007 a borough-wide decrease in complaints was seen in Queens;

· In 2007 two precincts in the Bronx, the 48th and the 47th, showed dramatic complaint increased – 60% and 40% increases respectively;

· A disproportionate number of complaints are received by a small fraction of officers – for the years 2003 through 2007, 44% of the officers who were the subject of a complaint were the subject of more than one complaint;

· The following chart shows the types of allegations in the complaints received from 2003-2008:

	Types of Allegations in Complaints Received: 2003-2008


	
	Force
	Abuse of Authority
	Discourtesy
	Offensive Language

	2003
	4,796
	7,098
	3,122
	470

	2004
	5,237
	8,658
	3,126
	493

	2005
	6,063
	10,409
	3,494
	543

	2006
	7,442
	12,182
	3,733
	632

	2007
	7.551
	12,893
	3,796
	677

	2008
	7,953
	13,441
	4,000
	694


B.
Case Processing


The Report states that in 2007, for the first time since 2002, “the agency ended the year with fewer open cases than it began the year with.”
  The Report paid particular attention to the size and age of the docket, as timely investigations are crucial due to the eighteen-month statute of limitations to which CCRB are subject.
  If a case is closed after eighteen months has elapsed following the incident (regardless of when the CCRB received the complaint) the officer cannot be disciplined, even if the board finds that he or she committed misconduct.
  

The CCRB received additional funding in 2007, which was used to hire four new attorneys to review legal issues in cases and to replace old computer equipment.
  The CCRB’s final Fiscal Year 2008 budget was $11,958,265.
 
The following information is taken from the 2007 report:
· The agency closed almost 400 more cases in 2007 than it received and closed 528 more cases than were closed in 2006;

· The board started the year with an open docket of 3,739 cases and ended with 3,359 open cases;

· In 2007 each investigator on average closed 52 cases, compared to 37 a year in 2002;

· From 2003-2007 the complaint rate increased by over 35% but the size of CCRB’s docket grew by only 19%;

· On average the number of days it took to close an investigation increased:
· In past years, cases took about eight and a half months to close and in 2007 the average was ten months;

· A higher percentage of cases were closed without a full investigation , or “truncated” in 2007:

· A case normally becomes “truncated” at CCRB because a sworn statement from the complainant can not be obtained.

C.
Mediation


Not all complaints reported to the CCRB result in a full investigation.  The CCRB has a voluntary mediation program, which the Report states is best used in “situations in which communication issues are at the forefront” of the complaint.
  A CCRB paper released in June of 2008 showed that officers who participated in mediation sessions are less likely to receive complaints in the future, suggesting that mediation is a valuable resource.
 
D.
Investigative Findings

According to the 2007 annual CCRB report, the CCRB “substantiated a lower percentage of allegations in 2007 than it had in previous years”.
  The Report explains the difference between “complaints,” or “cases,” and “allegations”: a complainant files a single case, which in turn may contain many allegations.  Therefore, when allegations are discussed, the numbers tend to be higher than when the number of cases or complaints is mentioned.

During 2007 the CCRB substantiated 507 allegations, marking the lowest number of substantiated allegations in a five year period.
  The following information is taken from the 2007 report:

· The number of cases in which the CCRB found instances of misconduct has decreased yearly since 2004;
· In 2004 the CCRB substantiated 399 cases; 260 in 2005; 264 in 2006; and 217 in 2007;

· 217 substantiated cases represents an 8% substantiation rate for 2007;

· Of all allegations fully investigated, only 507, or 4.5%, were substantiated;

· The decline in substantiated allegations has been stark in complaints of force and offensive language;

· The classification of a CCRB dispositions will fall under one of the following six categories:

· Substantiated means that there is sufficient credible evidence to believe that the subject officer committed misconduct.  In these cases, the CCRB can recommend discipline to the Police Commissioner;

· Exonerated means that the Board found an officer has committed the alleged act, but the action was lawful and proper;  
· The most common disposition for all fully investigated allegations remains “exonerated.”  In 2007 the Board closed over 40% of its allegations as exonerations.  Exonerated allegations often involve misunderstandings or lack of communication;

· Unfounded means that there is sufficient credible evidence to believe that the officer did or did not commit the action underlying the allegation;

· Unsubstantiated means that there is not enough evidence to determine whether the officer committed the complained-of action;

· Officer(s) Unidentified: The officers that were the subject of the complaint or allegation could not be identified;

· Miscellaneous: Generally this means that the officer underlying the complaint is no longer a member of the police force;
· CCRB has improved its ability to identify officers who are the subject of allegations: in 2007 90% of the officers that were the subject of a fully-investigated allegation were identified;

· Officers between their fifth and tenth year of service tend to be the subject of substantiated allegations more often than new or more experienced officers.

E.
Other Misconduct
There are times when the CCRB discovers that misconduct occurred that does not fall under one of the FADO charges that the Board is authorized to investigate.  The most common type of non-FADO misconduct that the CCRB uncovers tends to be either making a false official statement to the CCRB, failing to document a stop by filling out UF-250 (a stop, question and frisk form), or failing to make a memobook notation or document some other activity such as conducting a strip search or using a taser.
  Of these offenses, making a false official statement is considered the most serious.  According to the NYPD Patrol Guide, making a false statement about a material matter during a CCRB interview should result in dismissal from the NYPD, “absent exceptional circumstances.”
  The Report states that the CCRB will apply the false official statement category only to situations in which material misstatements can be proven untrue by evidence such as departmental radio runs or testimony from an officer’s partner.
  In the years 2003-2006, the CCRB found 31 officers to have made 32 false official statements during CCRB interviews.
  In 2007, however, the CCRB did not find any officers to make official statements.
  As of January 1, 2008, however, 25 of the officers that had been found to make false statements between 2003-2006 were still members of the NYPD.

F.
Police Department Dispositions

After the CCRB determines that an officer committed misconduct, the NYPD receives the case.  Despite the Lynch decision, which stated that the mayor and the police commissioner had the authority to grant prosecutorial authority to the CCRB, no such authority has been granted.  The police commissioner retains sole discretion regarding whether or not there will be discipline – and if there is discipline what type it will be – in CCRB cases.
  The report records a marked distinction in police dispositions between 2005 and 2007 with regard to officers found to have committed misconduct by the CCRB.  It is reported that beginning in 2005, “the level of discipline imposed by the NYPD decreased, with a far larger portion of officers who received only instructions-the mildest punishment available-in connection with their misconduct.”
  According to the Report, starting in April of 2007, the police department chose to discipline fewer officers than ever before.
  The Report notes that the trend towards less discipline, and less severe punishment when discipline does occur, occurs at a time when the CCRB substantiates fewer complaints than its historical average.
 
The Report states that in 2007 the NYPD “chose not to punish” 102 officers (over 35%) that were the subjects of substantiated allegations.
  The NYPD classifies these cases as “unable to prosecute.”
  In past years, the number of cases that the NYPD has classified as “unable to prosecute” has been dramatically lower.  In 2006 there were 12 such cases, 11 in 2005, 15 in 2004, and 3 in 2003.
  The preliminary 2008 numbers show that the 2007 trend has continued: in 2008 the NYPD classified 91 cases as “unable to prosecute.”
  The Report states that the majority of the cases which the police department refuses to discipline are related to abuse of power cases including cases of stops, questions, frisks and searches.
  
The Report expresses the concern that the practice of not disciplining or giving instructions to an officer does little to deter him or her from repeating inappropriate conduct.
  To support this notion, the Report offers the following statistics: 

· Officers receiving more than one complaint were responsible for 19,983 of the complaints in which an officer was identified-more than 70% of all complaints in which a subject officer was identified;

· 64 officers received 10 or more complaints during from 2003-2007;

· Of the 645 officers who received instructions from 2003-2007, 90 (14%) received another complaint with the same allegation;

· Seven of those officers again received instructions for committing the same act of misconduct.

In 2007 the CCRB was given money to hire attorneys to review cases, yet even after the attorneys evaluated cases the percentage of cases in which the NYPD chose not to pursue punishment was high.
  
G.
NYPD Response
Following the CCRB’s release of its Annual Report, the NYPD posted a response to the Report on its website.
  In the response, the NYPD highlighted certain statistics that were mentioned in the Report and stated that other points of the Report were misleading.
  The NYPD response focused on the fact that the CCRB substantiated allegations in 2007 at a lower rate than in 2006, but disputed the reason underlying this decrease.  The NYPD response to this decrease was that members of the NYPD are committing fewer acts of misconduct, as opposed to the fact that the CCRB is using more care in reviewing cases.
  The NYPD pointed out that a very high number of investigated allegations are closed by the CCRB with a determination that the accused officer has been exonerated, or that the allegations were unfounded or unsubstantiated.
  Compared to the large number of Stop, Question and Frisks conducted by the NYPD, the number of allegations of abuse of authority in such context that were substantiated were miniscule – 186 substantiated allegations for 2007 compared to 468,932 Stop, Question and Frisks.
  The NYPD also states that the reason for the increased use of instructions as a disciplinary measure is due to the changes in substantiated allegations.  In 2007, according to the NYPD, 12.5% of substantiated allegations involved Force, compared to 17% in 2003.

The NYPD response noted that the CCRB Report said 90 of 645 officers who received instructions as a disciplinary penalty received another complaint with the same allegation.  The NYPD stated, however, that for 83 of the officers the CCRB did not substantiate the repeat allegation.
  The NYPD did not credit the CCRB’s claim that four new attorneys worked on cases in 2007, instead stating that the attorneys were not hired “until the last few months of 2007 and most likely did not review any of the 2007 cases” closed by the NYPD.
  The NYPD also presents a different version of three anecdotal cases provided by the CCRB.  The NYPD states that the CCRB substantiated the cases based upon “faulty legal analysis and clear anti-police bias.”

IV.
Prior Council Activity
On March 9, 2007, a joint hearing of the New York City Council Committees on Civil Rights and Public Safety was held to discuss the monitoring of NYPD.
 .  The hearing was held as part of a larger response to the tragic shooting of Sean Bell in 2006.  The intent of the hearing was to explore the structures that exist to monitor the NYPD and the ways in which the NYPD supports those structures.
Representatives from the NYPD, the CCRB, the New York Civil Liberties Union (NYCLU) and The Commission to Combat Police Corruption were all present at the hearing.  Many witnesses testified at the hearing, among them were both the Chair and Executive Director of the CCRB, the Chiefs of the NYPD’s Internal Affairs and Personnel Bureaus, and the NYPD Department Advocate, who is responsible for the prosecution of disciplinary cases brought against members of the NYPD. 
The Council examined issues such as the NYPD’s Cooperation with the CCRB’s investigations, the number of full investigations completed by the CCRB, the length of time it takes the CCRB to complete investigations, the reasons for which cases are closed without full investigation, and the kinds of discipline ultimately imposed by the NYPD in substantiated cases. 

The NYPD testified about the work of the Internal Affairs Bureau and other Department units responsible for investigating and preventing misconduct by police officers.
 They described how discipline is imposed within the department and how complaints about misconduct by officers are handled.
  They described their relationship with the CCRB and gave details about the Department’s Performance Monitoring System.
 

The witnesses from the police department explained why they believe complaints to the CCRB have increased dramatically over just a few years.  They attributed the increase to the ease of the city’s 3-1-1 system and the on-line complaint forms on the CCRB website.
  They made the point that while the number of public complaints had increased, the number of substantiated cases coming from the CCRB had decreased.
  The police testified that in 2006, “of all the allegations which were substantiated and forwarded to the Department, only eight percent represent force allegations … [and] less than one percent of all force allegations were substantiated by the Board in 2006.”
  They testified that approximately 1,000 members of the police department were dedicated to the internal investigation and disciplinary process.
  They also testified that each Department command is assigned an Integrity Control Officer and an investigations unit.

Several issues present in the CCRB’s 2007 Annual Report were also discussed at the March 2007 Council hearing.  For instance, the NYPD testified about problems it found in CCRB cases.  Chief Campisi stated that the NYPD frequently finds the CCRB’s “investigative files [do] not have sufficient evidence to proceed with an administrative trial.”
  Chief Campisi said the NYPD was “actively exploring the possibility of returning these cases to CCRB for additional investigation.”
  At today’s hearing, the Committee hopes to find out what progress has been made on these explorations.  During the 2007 hearing, the NYPD also stated that it frequently declines to prosecute a case because the CCRB investigation is complete, but the NYPD feels that the evidence does not support the conclusion reached.
 

In response to questions from council members, the Department Advocate, Julie Schwartz defended the practice of not prosecuting many of the substantiated cases given to the police from CCRB.
  She testified that it was due to the changing nature of the substantiated CCRB cases.
  She explained that more abuse of authority allegations had been substantiated than in past years and that such cases were difficult to prove.
  The NYPD said that instructions are often chosen when an officer has shown misconduct, especially in cases of improper stop, question and frisk encounters.
  Chief Campisi made special note that 66 percent of improper stop and frisks are exonerated after investigation by the CCRB and that the NYPD feels that instructions in such cases can be very effective as shown by the fact that often those instructed officers do not receive the same complaint again.

The NYPD testified that they work together with the CCRB on a number of issues in addition to complaint intake.
 The NYPD testified that it supports the CCRB in many ways such as: training CCRB investigators in NYPD practices and procedures, allowing investigators to participate in “ride-alongs” so that they understand police work, and permitting selected CCRB investigators to attend the Internal Affairs Bureau’s two week internal investigators course.
  Chief Campisi also discussed the sharing of information that the Police Department Advocate does with CCRB and spoke about the “CCRB Profile and Assessment Program,” which monitors officer who have accumulated a threshold number of civilian.

Florence Finkle, Executive Director of CCRB and Franklin Stone, Chair of the CCRB Board, testified on behalf of the CCRB. At the hearing they explained how the CCRB works and spoke of their relationship with the Police Department.  They testified that the increase of complaints since 2002 has burdened them financially.
  They suggested that there may be additional reasons, apart from an efficient 3-1-1 system, for the increase in complaints.
  They stated their belief that complaints would continue to increase and that stop and frisk and abuse of authority complaints would continue to be a large part of them.
  

The witnesses from CCRB stressed the importance of CCRB Board review of all substantiated cases.
  The CCRB expressed the belief that the quality of the organization’s substantiated cases is solid.
  Due to the solidity of the cases, the CCRB witnesses testified that the use of instructions as punishments may not be appropriate in all cases in which it is used.
  They suggested that in prior years the NYPD had used stronger disciplinary measures, and that it might be beneficial to re-visit such measures.
  They said the increase in instruction use as punishment has only been since 2005, so 2007 was too soon to test its success.
 

Having heard testimony in 2007 regarding disagreements between the CCRB and the NYPD, the Committee on Public Safety looks forward to learning about new programs and practices that the two organizations have put in place to solve such problems.
V.
Current Status

Several advocates have voiced concern about the lack of discipline imposed on members of the NYPD in response to CCRB-substantiated allegations.  Citizens Union, an independent good-government group, released a position statement calling for the CCRB to be strengthened in several ways.
  One of the recommendations made in Citizens Union’s report is that attorneys from the CCRB, rather than NYPD lawyers from the Department Advocate’s office, be empowered to file and handle the prosecution of CCRB-substantiated complaints, much as the 2001 MOU intended.
  Citizens Union recognized that the NYPD has “made efforts toward professionalizing its staff . . . and creating a greater level of prosecutorial independence.”
  Nevertheless, the position paper points out that the NYPD attorneys and prosecutors “still ultimately serve within the institution of the NYPD . . . which is the basis for Citizens Union’s concern.”
  The paper opines that CCRB’s prosecution of its own cases would put greater onus on the CCRB to strengthen its cases as it would be responsible for the success or failure of each one.
  The report suggests several other ways to strengthen the CCRB.  These suggestions include: having the City Council pass legislation allowing the CCRB to prosecute officers found guilty of lying during CCRB investigations; maximizing the use of mediation for CCRB complaints; increasing CCRB’s resources and staff; and encouraging the CCRB to exercise its subpoena power more aggressively to ensure timely investigations.

The proposal to grant the CCRB prosecutorial authority over its own cases has also been supported by the New York Times.
  An editorial in the New York Times stated that the lack of, or light, punishment meted out by the NYPD following CCRB-substantiated complaints “demeans citizens’ rights and does little to foster public confidence in the police.”
  The editorial praised Commissioner Kelly for professionalizing the attorneys hearing CCRB cases, but stated that Commissioner Kelly “should be willing to hand over real authority in misconduct cases to the [CCRB].”


The CCRB itself has suggested that it would like the authority to try its own cases,
 but no steps have as yet been taken in that direction.  The NYPD has, however, instituted a program allowing CCRB attorneys to assist NYPD attorneys at trial.
  Commissioner Kelly and CCRB Executive Director, Joan Thompson, both stated that the program was expected to allow the NYPD and CCRB to cooperate on cases.
  The lead prosecutor, from the NYPD, will have the discretion to determine how involved the CCRB lawyer is in the case.
  

At today’s hearing, the Public Safety Committee hopes to learn more about the progress and effect of the NYPD’s efforts to allow CCRB attorneys to participate in trials.  Additionally, the Public Safety Committee hopes to gain greater insight into other areas in which the CCRB and NYPD are addressing issues raised in the CCRB’s 2007 Annual Report.
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