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OVERSIGHT:     
New York City Water Board’s proposed water and sewer rate increase of 14.5% for Fiscal Year 2009. 
On May 5, 2008, the Committee on Finance, chaired by Council Member David Weprin, and the Committee on Environmental Protection, chaired by Council Member James F. Gennaro, will meet at 11:00 am to conduct a joint hearing on the New York City Water Board’s (“Water Board”) proposed water and sewer rate increase of 14.5% for FY ’09.  This hearing will examine more closely the proposed rate increase, factors used in determining the increase, and what it means to homeowners.  
I. Background 

The City’s drinking water supply is a critical resource to over eight million New York City residents, approximately one million residents of Westchester, Putnam, Ulster, and Orange counties, and a multitude of others who work in and visit the City throughout the year.
 The water system encompasses both water and sewer systems (hereinafter referred to as the “System”). The System includes 19 upstate reservoirs providing, on average, 1.5 billion gallons of water daily to over eight million residents of the City and neighboring Westchester County; more than 340 miles of aqueducts and tunnels; approximately 5,800 miles of distribution mains and pipes; and numerous treatment and pumping facilities.
 The sewer system contains fourteen sewage treatment plants, handling an average of 1.5 billion gallons of sewage flow per day, as well as more than 6,300 miles of pipes and associated facilities. The DEP is responsible for the improvement, maintenance and operation of the System.

a. The Municipal Water Finance Authority, the Water Board, and DEP

The three entities that ensure the physical and fiscal integrity of the System are the DEP, the New York City Municipal Water Finance Authority (“Finance Authority”) and the Water Board. 


The Water Board and the Finance Authority were created in 1984 by a special act of the State legislature known as the “New York City Municipal Finance Authority Act”.
 This Act governs the operating and financing relationship between the City, the Water Board and the Finance Authority.  The Act empowers the Water Board to lease the System from the City and to fix and collect rates, fees, rents, and other charges for the use of the System, to produce sufficient cash to pay the debt service on the Finance Authority’s bonds and to place the System on a self-sustaining basis.



1. The Municipal Water Finance Authority
The Finance Authority is a public benefit corporation whose purpose is to finance the capital needs of the water and sewer system of the City which is operated by the DEP.
 The Finance Authority is responsible for issuing bonds to fund the capital needs of the City’s water system. The Finance Authority is administered by a seven-member Board of Directors.
 Four of the members are ex officio members: the Commissioner of Environmental Protection of the City, the Director of Management and Budget of the City, the Commissioner of Finance of the City, and the Commissioner of Environmental Conservation of the State.
 The remaining three members are public appointments: two by the Mayor, and one by the Governor.
 
2. The Water Board
The Water Board has the power to fix, revise, charge and collect and enforce the payment of all fees, rates, rents and other service charges for services furnished by the System to produce cash sufficient to pay debt service on the Finance Authority’s bonds and to place the water and sewer systems on a self-sustaining basis.
 The Water Board has covenanted to establish water rates sufficient to pay debt service on all outstanding Finance Authority bonds.  The proceeds of the Finance Authority’s bonds are used exclusively to fund the capital needs of the City’s water system. 

Pursuant to agreements among the City, the Water Board and the Finance Authority, the Water Board leases the water system from the City, sets the water rates and deposits the water rate revenue in a “lock box” for the benefit of the Finance Authority. As mentioned, the Water Board is a party to a long-term lease with the City, which transferred all the water and sewer related real and personal property to the Water Board for the term of the lease. The Lease Agreement (the “Lease), dated July 1, 1985, continues until the later of the fortieth anniversary of the commencement of the lease or until the date on which all of the bonds, notes, and other obligations of the Finance Authority are paid in full or provisions for payment have been made pursuant to the applicable debt instrument.
 The Lease provides for payments to the City to cover the following:

· An amount sufficient to pay the cost of maintaining and repairing the leased property;

· An amount sufficient to reimburse the City for capital costs incurred by the City for construction of capital improvements to the leased property;

· An amount sufficient to pay the cost of other services provided by the City; 

· An amount sufficient to pay the cost of legal services provided by the City; 

· An amount sufficient to reimburse the City for the costs of the services of any City officer and employee provided on a full-time or part-time basis to the Water Board; and 

· The amount of reconciliation payments.
 

In addition to these payments, the Lease requires the Water Board to pay rent to the City, to the extent requested by the City in each fiscal year, in an amount not to exceed the greater of: 1) principal and interest for the fiscal year in City general obligation bonds issued for water and sewer purposes, or (2) 15 percent of principal and interest on Finance Authority debt for the fiscal year.
 The Water Board is obligated to allocate the revenues of the system in sequential order of importance to debt service on Water Authority bonds, the DEP’s cost of operating and maintaining the system, and rental fees to the City for the use of the system.
  

In regards to the rental payments made by the Water Board to the City, these payments have been increasing significantly over the last couple of years and will continue to rise. For instance, for Fiscal 2008, the Water Board adopted an 11.5% increase in water and sewer rates (discussed below). This amount reflected the anticipated water and wastewater expenditures for Fiscal 2008 equal to $2.13 billion. Of this amount, $146.6 million, or 6.9%, was planned for the rental payment.
 However, according to Council Finance, only $78.3 million of this amount will be used to finance outstanding GO debt, whereas $68.3 million is going straight into the City’s General Fund.
    It is estimated that since Fiscal 2005, when the two numbers used to determine the rental payments amount crossed, the Water Board has put nearly $144 million directly into the City’s General Fund.  By 2012, the aggregate total will likely exceed $820 million.  



3. DEP



DEP operates and maintains the water system for the Water Board and bills the System customers on behalf of the Water Board. Approximately 95% of the DEP’s revenue stream is obtained through water and sewer rates incurred by consumers of the City’s drinking water supply, while the remaining 5% is tax levied.  The revenue collected by the DEP covers the operation, maintenance and other costs associated with the day-to-day workings of the City’s water and sewer systems.  The day-to-day workings include, among other things, the costs associated with security, property taxes paid to upstate communities on watershed lands, operating expenses, Federal and State mandates, interest payments on bonds, capital plans, water delivery and wastewater management.  
II.  Water rates

The Water Board is required to set water rates at a level that is sufficient to pay all the principal and interest on the Finance Authority’s outstanding bonds.
  Once contracts for capital projects related to the System have been registered, the Finance Authority issues bonds, and the proceeds of the bonds pay for the costs of these contracts. However, because bonds for projects that are included in the annually adopted capital plan are not issued until projects are already underway, the current year capital program has little effect on the current level of water rates.   But significant increases in capital spending on water projects over the course of the ten-year capital strategy will require additional bond issuances and - all other factors remaining equal -- will increase the Finance Authority’s debt service costs.  As debt service costs increase, so must the water rates to cover these costs.  Any significant increase in capital spending over time will therefore increase water rates not just over the course of the ten-year strategy but for the life of the bonds - generally a period of 30 years.  

The process by which the Water Board adopts water rates is as follows:


The New York City Water Board must adopt rates which will satisfy the revenue requirements of the System.

 


The Water Finance Authority projects revenue bond debt service on bonds issued after 1988 to finance water and wastewater capital projects and certifies the Fiscal Year amount to the Water Board.

 


The City Office of Management and Budget projects DEP’s operating and maintenance expenses and certifies the Fiscal Year amount to the Water Board based on the Mayor’s Executive Budget.

 


The City projects debt service on general obligation bonds to finance water and wastewater capital projects based on information received from the Office of the Comptroller and certifies the Fiscal Year amount to the Water Board.

 


The system’s consulting engineer must certify that expenses are reasonable and appropriate.

 


The Board must hold a public hearing in each borough of New York City.

 


At its annual meeting in May, the Board adopts an annual budget based on the system expenses that have been certified to it, and adopts a rate which will produce sufficient revenues to meet those expenses.

 

According to the Water Board, in establishing water and sewer rates, it seeks to achieve the following objectives:


Sufficient revenues must be raised and charges and other sources of revenue in order to satisfy the revenue requirements of the Water System and the Wastewater System.

 


Rates and charges should be equitable and fair, in the sense that charges levied on different users reflect, as closely as practicable, the costs incurred in providing water and wastewater services.

 


The rate structure, both present and long term, should provide a reasonably stable and predictable flow of revenue.

 


The rate structure should be relatively simple and easy to administer.

 


The rate structure should be understandable to the customer.

 


The rate structure should encourage water conservation.

a. Water and Sewer Rate Increases


As previously mentioned, the Water Board must set rates at an amount sufficient to satisfy the revenue requirements of the System.   According to the Administration, water and sewer rates have increased every year since 1996, with the only double digit increase occurring in 1988, with the exception of last year’s 11.5% increase discussed below.

1. FY ‘08 Increase of 11.5%

On July 1, 2007, the Water Board adopted an 11.5% increase in water and sewer rates for Fiscal 2008, following public hearings in each borough.
 This represented an increase of 1.6 percentage points over the previous fiscal year and an increase of 6.9 percentage points above the average annual rate increase of 4.6% for the period extending from 1996 to 2006 (including the year 1996).
 The factors contributing to such increase included increases in System operation and maintenance costs, decreases in water consumption, and recent expansion of the capital improvement system.
 Some of the capital projects contained in the capital improvement program include: $5.8 billion to upgrade water pollution control plants, $3 billion to protect Upstate watersheds, $1.6 billion to build a filtration plant for Croton Water System, and $1.5 billion to decrease the amount of raw sewage flows into the harbor from combined sewer flows.
 

2.  Proposed FY ’08 Mid-Year Increase of 18.5%



Despite the sizeable 11.5% rate increase adopted by the Water Board in July 2007, in the fall of 2007, the Water Board cited revenues tracking 7% below budget as a result of greater than forecasted account delinquencies.
  In response, the Water Board acknowledged that it would propose an 18.5% mid-year rate increase to cover the $200 million anticipated shortfall in revenue in the second half of Fiscal 2008.
 
A. Tax Lien Sales

In the spring of 1996, the Council adopted Local Law No. 26 (City Council Int. 677-A), which restructured the City’s procedures for selling its tax liens.  Under Local Law No. 26, “a tax lien or tax liens on a property or any component of the amount thereof may be sold by the city when such tax lien or tax liens shall have remained unpaid in whole or in part for one year, provided, however, that a tax lien or tax liens on any class 1 property or on class 2 property that is a residential condominium or residential cooperative, as such classes of property are defined in subdivision 1 of section 1802 of the real property law, may be sold by the city only when the real property tax component of such tax lien or tax liens shall have remained unpaid in whole or in part for three years....”   Local Law No. 26 did not permit the City to sell any tax lien or tax liens that did not contain a real property tax component.  In other words, tax liens on any property that were comprised solely of unpaid water and sewer charges and/or non-property tax lienable charges could not be sold by the City.  


Local Law No. 26 also provided the Department of Finance Commissioner (the “Commissioner”) with the authority to determine the pool of tax liens that would be sold.  According to the Administration, selection of the pool was based on factors such as the financial goals of the City, housing policy and marketability.  In addition, the Commissioner had the authority to sell tax liens “either individually, in combinations, or in the aggregate...” and to establish the terms and conditions of any tax lien sale.


After a series of amendments and extensions, the tax lien program, pursuant to Local Law 2 of 2006, was extended until August 31, 2006, when the Commissioner’s authority to sell tax liens based on delinquent property taxes or delinquent water and sewer charges expired.  
           On October 22, 2007, the Committee on Finance held an oversight hearing to examine the billing practices and collection performance at DEP, and how and when they planned to implement the recommendations set forth in a report issued by the consulting firm, Booz Allen Hamilton.
  According to the report, several factors contributed to the lower than expected rate of collection, including DEP’s inability to effectively collect overdue bills.


The report also found that DEP relied on the following enforcement tools to recover past-due revenue: service termination (available for some accounts, not all), dunning notice, low and high volume outbound calling, and the sale of water and sewer liens.
  Pursuant to Local Law 2 of 2006, which amended Section 11-319 of the Administrative Code, the liens on real property tax class one properties and In order for Tax Class 1 properites , class two2 co-ops and condos were eligible for lien sales with a minimum of three 3 years in arrears on property taxes only.  Class two rental properties, class three utility properties and class four commercial and industrial properties are eligible for lien sales with a minimum of one year in arrears on property taxes.
 If the properties had other outstanding liens, like water and sewer charges, those liens were included in lien sales.
  However, a Lloophole in the law allowed class one properties and class two1, 2 co-ops and condos to get out of the lien sale by paying up property taxes only, even if there were have outstanding water and sewer liens.  The loophole was closed for class two rentals and class three properties.
 Loophole closed for class 2 rentals and class 3 properties (utilities). (I need to check the law lang for loophole closer.)The tax lien legislation was amended in 2001 to permit theThe City is permitted to sell stand alone water and sewer liens that were a minimum of one year in arrears on class four 4 properties only.
  Though the water lien sale was viewed as a tremendous enforcement tool for delinquent bill payers, DEP’s authority to sell water and sewer liens expired on August 31, 2006.
  As a result of the lack of enforcement power to collect delinquent bills, DEP did not have sufficient revenue to operate the System, therefore, the Administration sought to propose an 18.5% increase in water rates.

In order to increase revenue collection and prevent the 18.5% mid-year increase, the Administration and the Council agreed to extend the Finance Commissioner’s authority to sell tax liens and authorize the City to conduct stand-alone lien sales of delinquent water and sewer charges on certain residential properties.   Local Law 68 of 2007 reauthorized and extended the Commissioner’s authority to sell tax liens based on delinquent property taxes or delinquent water and sewer charges until December 31, 2010.
  The legislation also included the authority to conduct lien sales of delinquent water and sewer charges independent of other delinquencies provided the water and sewer charges have been delinquent for at least one year and equal or exceed $1,000, while exempting certain senior citizen, disabled and low income homeowners in class 1 from real property tax liens, and exempting certain senior citizen, disabled and low income homeowners owning two or three family property in class 1 from the sale of water and sewer liens.

By circumventing the need for an 18.5% mid-year rate increase, the City taxpayers were able to save approximately $63 (for a single family home).    For additional safeguards for DEP customers, the Administration and the Council entered into an agreement in the form of an Memorandum of Understanding (“MOU”), which among other things provided for the creation for a Payment Incentive Program (“PIP) and the creation of an Ombudsman Unit. 

3. Proposed FY ‘09 Increase of 14.5%

Last year, at the time the FY ‘08 11.5% increase was adopted, the Water Board projected the likely need for another 11.5% water and sewer rate increase in FY '09 due to delinquencies in payment.
   On April 11, 2008, the Water Board gave notice to the public that it anticipated an increase in water and sewer rates by 14.5%, effective at the start of FY ’09.
   On the same date, DEP issued a statement explaining that the reasons for the 14.5% increase were due to: 
“$118 million increase in non-discretionary operations and maintenance costs, such as a dramatic growth in the cost of fuel and energy; increases in collective bargaining and health care costs: larger debt service payments on the Federally mandated projects that constitute two thirds of DEP's capital budget, and also on other critical infrastructure projects, such as the Third Water Tunnel and the Delaware Aqueduct.”

Additionally, the Water Board cited a few key factors, as outlined below, which have contributed to the need for an FY ‘09 increase of 14.5%, or three points higher than predicted.  Such factors included an increase in operations and maintenance costs by 10%, rather than by 3%, as originally projected; and a slower collection of revenues than projected from the upcoming lien sales. Slower collection of revenues was attributed to the PIP
 and the Payment Agreement Program.


At the FY ‘09 14.5% rate increase, the average single family homeowner will pay $200 per quarter, rather than $175 at the FY ’08 rate (without any increase).
   At the FY09 11.5% percent rate increase, as projected last year, single family homeowners would pay $195 per quarter. At the  FY ‘09 14.5% rate increase,  the average annual costs for the rate per dwelling unit in multi-family dwellings will go from $594 per year to $680 per year.
  If the proposed rates are adopted at the Water Board’s board meeting on May 16, 2008, the new rates will take effect on July 1, 2008.

SUMMARY OF CHANGES BETWEEN 11.5% INCREASE AND 14.5% INCREASE

	DESCRIPTION
	Last Year’s Forecast

11.5% Increases
	Current Forecast 14.5% Increase
	% Effect on Water Rate

	Debt service costs

	$1,012
	$960
	-3%

	Operation & Maintenance costs
	$1,110
	$1,220
	6%

	Sludge Trust Fund Withdrawals
	$-40
	$-66
	-1%

	Lien Sale Modification
	-
	$-26
	1%

	To
	
	
	Total: 3%

	
	
	
	


III. May 5, 2008 Oversight hearing
This hearing will examine the proposed water and sewer rate increase of 14.5% for FY ‘09.  Particularly, this hearing will examine more closely the proposed rate increase, factors used in determining the increase, and what it means to homeowners.  This hearing will also focus on ways to decrease costs in other areas in DEP to prevent the rate increase, including the rental payment agreement. 

� New York City Water Board, “Public Information Regarding Water and Wastewater Rates,” Fiscal 2008 (“2008 Water Board Booklet”), p. 31, found at http://www.nyc.gov/html/dep/pdf/bluebook.pdf.


� See Giuliani v. Hevesi, 659 N.Y.S.2d 159 (1997).


� New York Public Authorities Law § 1045-a et seq.


� The New York City Water and Sewer System, Comprehensive Annual Financial Report for the Fiscal Year ended, June 30th 2004, p.26


� New York Public Authorities Law § 1045-c.


� New York Public Authorities Law § 1045-c    


� Id.


� Id.


� New York Public Authorities Law § 1045-g(4) The Water Board consists of seven members appointed by the Mayor who serve two-year terms, with at least one member having experience in the science of water resource development.  


� The New York City Water and Sewer System, Comprehensive Annual Financial Report for the Fiscal Year ended, June 30th 2004, p.26


� See “Agreement of Lease By and Between the City of New York and the New York City Water Board, dated July 1, 1985,” (“Lease”) § 8.1  


�  See id. § 8.2


� See supra note 10, at 26.


� Based on information provided by Council Finance. 


� See Id.


� New York Public Authorities Law § 1045-a et seq.


� 2008 Water Board Booklet, p.28


� Id. at 29.


�The New York City Water Board has made the history of metered water and sewer rates available for review in a Rate History Table, beginning in Fiscal Year 1980.  Rate History table, at � HYPERLINK "http://nyc.gov/html/nycwaterboard/html/rate_schedule/index.shtml" ��http://nyc.gov/html/nycwaterboard/html/rate_schedule/index.shtml� (last accessed April 29, 2008). 


� 2008 Water Board Booklet, at 1.


� See id. at 9.


� See id. at 1.


� Id. at 3-4.


� See “Fitch Rates New York City Municipal Water Finance Authority's $400MM Revs 'AA',” Smart Money, October 1, 2007, found at http://www.smartmoney.com/news/pr/index.cfm?story=PR-20071001-002906-1649


� See e.g., Seifman, David, “Good Gush! Apple Eyes Big H20 Hike,” New York Post, October 2, 2007; and DePalma, Anthony, “New York Urged to Get Tough With Its Water Bill Deadbeats,” New York Times, October 7, 2007, found at http://query.nytimes.com/gst/fullpage.html?res=9B00E3DD143CF934A35753C1A9619C8B63&sec=&spon=&pagewanted=print


� See NYCC Finance Committee “Update on customer service, billing practices and collection performance at the NYC Department of Environmental Protection, October 22, 2007.


� Booz, Allen, Hamilton, “NYC DEP Bureau of Customer Services (BCS) Best Practices Customer Service Model Design Project Report” Summer 2007.


� See id. at.58.


� NYC Administrative Code § 11-319(a)


� Id.


� Id.


� Local Law 36 of 2001.


� NYC Administrative Code § 11-319(b). The legislation sunset on August 31, 2006. 


� NYC Administrative Code §13-319.





� The legislation excluded from all water and sewer lien sales, including stand-alone le lien sales, all class one single-family homes;  excluded from the property tax lien sales all class one owners receiving the Senior Citizen Home Owner Exemption, the Disabled Home Owner Exemption, and the State Personal Income Tax circuit-breaker; accelerated the sale of property tax liens on certain properties that are deemed abandoned after 18 months in arrears on property taxes, rather than three years; created an ombudsman unit within DEP; and extended the lien sale notification period from 60 days to 90 days.  





� Specifically, according to the terms of the Memorandum Of Understanding, DEP agreed to: provide to the Council quarterly reports detailing a wide range of performance factors, beginning July 1, 2008; create a Payment Incentive Program, which for residential home customers owing $1,000 or more for one year or longer, will forgive all late charges, and caps utility charges at $2 per day; establish an Ombudsman Unit, beginning January 1, 2008 that will be responsible for providing special assistance to all account holders facing lien sale and undergoing the lien sale process; install top receivers and account-based transmitters in the  Spring 2008; and convert to monthly billing rather than quarterly billing by the Spring of 2011.





� The projected FY ‘09 increase was originally forecast at 11.5% because of 3 factors: debt service on revenue bonds issued to finance the city’s capital program (from FY02-FY06, $1.8B was spent on the capital program, in FY07, $3.7B was spent on the capital program); the projection was based on a 3% increase in operation and maintenance costs (fuel, power, chemicals, health care costs, and collective bargaining costs) for the out years; and water consumption appeared to be declining.  FY 2009 Water and Sewer Rates Booklet, Water Board at pp. .


� See Water Board Website at  http://nyc.gov/html/nycwaterboard/html/public_notices/fy09_rate_hearings.shtml (last accessed on April 29, 2008.


� Press Release, Statement from DEP Commissioner Emily Lloyd on FY '09 Water Rate Proposal, April 11, 2008, at � HYPERLINK "http://www.nyc.gov/html/dep/html/press_releases/08-09pr.shtml" ��http://www.nyc.gov/html/dep/html/press_releases/08-09pr.shtml� (last accessed on April 29, 2008).


�  The Payment Incentive Program resulted in a discount of 30%.  The last day for enrollment in the Payment Incentive Program was Tuesday, April 22, 2008.


� In the Payment Agreement Program, delinquent customers only pay 10% down and 1.5% per month.  FY 2009 Water and Sewer Rate Booklet, at 7.


� Press Release, Statement from DEP Commissioner Emily Lloyd on FY '09 Water Rate Proposal, April 11, 2008, at � HYPERLINK "http://www.nyc.gov/html/dep/html/press_releases/08-09pr.shtml" ��http://www.nyc.gov/html/dep/html/press_releases/08-09pr.shtml� (last accessed on April 29, 2008).


� See id.


� Recent drops in interest rates have led to decreased Debt Service projections and partially off set some of the increases. 
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